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ADVERTISEMENT. 


The  following  Report,  of  a  Case 
recently  decided  in  the  Consistorial 
Court  of  London,  has  been  drawn  up 
in  compliance  with  the  wishes  of  one 
of  the  Parties  in  the  Cause,  and  is 
published  under  the  hope  that  it  may 
prove  not  unacceptable  to  the  Pro- 
fession and  the  Public. — The  Judg- 
ment, as  delivered  by  the  very  emi- 
nent person  who  presides  in  that 
Court,  contains  a  clear  and  masterly 
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account  of  the  nature  and  institu- 
tion of  Marriage,  and  of  the  various 
modes  by  which  the  relation  of  Man 
and  Wife  may  be  constituted.    Those 
modes  and  regulations,  as  prescribed 
by  the  Law  of  Scotland,  furnish  the 
more  immediate   subject   of  discus- 
sion, but  it  was  necessary  to  take  a 
wider  range  in  order  to  obtain  a  full 
and  comprehensive  view  of  the  sub- 
ject.     From     the    Investigation     it 
appears,    according    to    the    Judg- 
ment  of    that  learned  person,    that 
the  Law  of  Scotland,    in  relation  to 
the  Marriage  Compact,   rests  upon 
the  basis  of  the  ancient  Canon  Law, 
and  has  not  deviated  from  the  rule  of 


that  system  on  which  it  is  founded, 
whereby  a  contract  per  verba  de  prce- 
senti,  or  a  promise  de  futuro  cum  co- 
pula^  is  considered   as   sufficient  to 
constitute  a  legally  valid  Marriage. — 
To  the  People  of  Scotland  this  deci- 
sion, it  is  presumed,  will  be  found 
peculiarly  interesting,    being   calcu- 
lated to  assist  in  the   prevention   of 
all  future  doubts  upon  a  subject  re- 
specting which    great   difference    of 
opinion  has  lately  prevailed,  and  in- 
volving,   as   it    does,     the    domestic 
security  and  happiness  of  many  fa- 
milies.    Nor  can  it  be  deemed  wholly 
unimportant  to   the    Inhabitants   of 
this  part  of  the   United  Kingdom: 
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Although  a  very  different  line  of 
policy  relative  to  the  law  of  Marriage 
has  been  here  adopted,  yet  the  ques- 
tion derives  a  degree  of  consequence 
from  the  intimate  connection  subsist- 
ing between  the  two  countries,  and 
the  constant  intercourse  necessarily 
taking  place  between  their  respective 
inhabitants.  It  must  be  recollected 
likewise,  that  the  legal  Tribunals  of 
England  recognize  the  validity  of 
every  Marriage  contracted  in  con- 
formity to  the  Laws  and  Usages  of 
the  Country  in  which  it  had  its  Ori- 
gin.— If  the  present  Publication  shall 
tend  to  diffuse  any  correct  infor- 
mation  upon    a    subject  which  ap- 
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pears  so  important,  and  at  the  same 
time  to  convey  some  idea  of  the  cha- 
racter of  the  judicial  Decision  by 
which  the  Doctrine  is  estabhshed,  the 
wishes  of  tlie  Reporter  will  be  satis- 
fied, and  his  object  completely  at- 
tained. 

J.  D. 

DOCTORS  COMMONS, 

August  24,  1811. 


THE 


JUDGMENT 


Sir  William  Scott. 

J- HE  facts  of  this  case,  which  I  shall  enter 
upon  without  preface,  are  these  :  Mr.  John  Wil- 
liam Henry  Dalrymple  is  the  son  of  a  Scotch 
noble  family ;  I  find  no  direct  evidence  which 
fixes  his  birth  in  England,  but  he  is  proved  to 
have  been  brought  up  from  very  early  years  in 
this  country.  At  the  age  of  nineteen,  being  a 
Cornet  in  his  Majesty's  Dragoon  Guards,  he 
went  with  his  regiment  to  Scotland  in  the  latter 
end  of  March,  or  beginning  of  April,  1804,  and 
was  quartered  in  and  near  Edinburgh  Jw«iig  his 
residence  in  that  country-  Shortly  after  his  ar- 
rival, he  became  acquainted  with  Miss  Johanna 
Gordon,  the  daughter  of  a  gentleman  in  a  re- 
spectable condition  of  life.  What  her  age  was 
does  not  directly  appear,  she  being  described  as 
of  the  age  of  twenty-one  years  and  upwards:  she 
was  however  young  enough  to  excite  a  passion  in 


liis  breast,  and  it  appears  that  she  made  him  s 
return  of  her  affections  :  he  visited  frequently  at 
her  father's  house  in  Edinburgh,  and  at  his  seat 
in  the  country,  at  a  place  called  Braid.     A  paper 
without  date,    marked   No.   1,   is  produced  by 
her:  it  contains  a  mutual  prmnise  of  marriage, 
and   is  superscribed,  ''  a  sacreed  promise."     A 
second  paper,    No.  2,  produced  by  her,  dated 
May  28,  1804,  contains  a  mutual  declaration  and 
acknoivledgment  of  a  marriage. — A  third  paper. 
No.  10,  produced  by  her,   dated  July  11,   1804, 
contains  a  renewed  declaration  of  marriage  made 
by  him,  and  accompanied  by  a  promise  of  ac- 
knowledging her  the  moment  he  has  it  in  his 
power,  and  an  engagement  on  her  part,  that  no- 
thing but  the  greatest  necessity  shall  compel  her 
to  publish  this  marriage.    These  two  latter  papers 
were  inclosed  in  an  envelope,  inscribed  "  Sacreed 
"  Promises  and  Engagements,"  and  all  the  three 
papers  are  admitted  or  proved  in  the  cause  to 
be   of  the   hand-writing   of  the   parties,   whose 
writing  they  purport  to  be.     It  appears  that  Mr. 
Dalrymple  had  strong  reasons  for  supposing  that 
his  father  and  family  would  disapprove  of  this 
connection,  and  to  a,  degree  that  migl^t  seriously 
affect  his  fortunes;  he,  therefore,  in  his  letters 
to  Miss  Gordon,  repeatedly  enjoined  this  obliga- 
tion of  the  strictest  secrecy,  and  she  observed  it 
even  to  the  extent  of  making  no  communication 
of  their  mutual  engagements  to  her  father's  fa- 
mily ;  though  the  attachment  and  the  intercourse 
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founded  upon  it  did  not  pass  unobserved  by  one 
of  her  sisters,  and  also  by  the  servants,  who 
suspected  that  there  were  secret  ties,  and  that 
they  were  either  aheady,  or  soon  would  be  mar- 
ried.— He  wrote  many  letters  to  her,  which  are 
exhibited  in  the  cause,  expressive  of  the  warmest 
and  most  devoted  passion,  and  of  unalterable 
fidelity  to  his  engagements,  in  almost  all  of  them 
applying  the  terms  of  husband  and  wife  to  himself 
and  her.— It  appears  that  they  were  in  the  habit 
of  having  clandestine  nocturnal  interviews,  both 
at  Edinburgh  and  Braid,  to  which  frequent  allu- 
sions are  made  in  these  letters.  One  of  the  most 
remarkable  of  these  nocturnal  interviews  passed 
on  the  6th  of  July  at  Edinburgh,  wbere  she  was 
left  alone  with  two  or  three  servants,  having  de- 
clined to  accompany  her  father  and  family  (much 
to  her  father's  dissatisfaction)  to  his  country- 
house  at  Braid.  There  is  proof  enough  to  esta- 
blish the  fact,  in  my  opinion,  that  he  remained 
with  her  the  whole  of  that  night.  He  continued 
to  write  letters  of  a  passionate  and  even  conjugal 
import,  and  to  pay  nocturnal  and  clandestine 
visits  during  the  whole  of  his  stay  in  Scotland, 
but  there  was  no  cohabitation  of  a  more  visible 
kind,  nor  any  habit  and  repute,  as  far  as  appears, 
but  what  existed  in  the  surmises  of  the  servants 
and  of  the  sister.  His  stay  in  that  country  was 
shortened  by  his  father  who  came  down,  alarmed 
as  it  should  seem  by  the  report  of  what  was  going 
on,  and  removed  him  to  England  on  or  about 
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the  21st  of  July.  The  correspondence  appear^ 
to  have  slackened  (though  the  language  continued 
equally  ardent)  if  I  judge  only  from  the  number 
exhibited  of  the  letters  written  after  his  return, 
though  it  is  possible,  and  indeed  very  probable, 
there  may  be  many  more  which  are  not  exhibited. 
No  letters  of  Miss  Gordon's,  addressed  to  him, 
are  produced ;  he  has  not  produced  them,  and 
she  has  not  called  for  their  production.  In  Eng- 
land he  continued  till  1805,  when  he  sailed  for 
Malta :  his  last  letter,  written  to  her  on  the  eve  of 
his  departure,  reinforces  his  injunctions  of  se- 
crecy, and  conjures  her  to  withhold  all  credit 
from  reports  that  might  reach  her  of  any  transfer 
of  his  affections  to  another  :  it  likewise  points 
out  a  channel  for  their  future  correspondence 
through  the  instrumentality  of  Sir  Rupert  George, 
the  first  Commissioner  of  the  Board  of  Trans- 
ports. He  continued  abroad  till  May  1808,  with 
the  exception  of  a  month  or  two  in  the  antumn 
of  1806,  when  he  returned  for  a  purpose  uncon- 
nected with  this  histor}^  unknown  to  his  father, 
and,  as  it  appears,  to  this  lady.  It  is  upon  this 
occasion  that  the  alteration  of  his  affection  first 
discloses  itself  in  conversations  with  a  Mr. 
Hawkins,  a  friend  of  his>  family,  to  whom  he 
gives  some  account  of  the  connection  which  he 
had  formed  with  Miss  Gordon  in  Scotland,  com- 
plains of  the  consequences  of  it,  in  being  tor- 
mented with  letters  from  her,  which  he  was 
resolved  never  to  read  in  future^    and  having 


reason  to  fear  she  would  write  others  to  hi« 
father,  he  requested  Mr.  Hawkins  to  use  all 
means  of  intercepting  any  letters  she  might  write 
either  to  the  one  or  the  other.  Mr.  Hawkins  ex- 
ecuted this  commission  by  intercepting  many 
letters  so  addressed ;  though,  in  consequence  of 
her  extreme  importunity,  he  forwarded  two  or 
three,  as  he  believes,  of  those  addressed  to  Mr. 
Dalrymple ;  and  he  at  length  wrote  to  her  him- 
self, about  the  end  of  1806,  or  beginning  of  1807, 
and  strongly  urged  her  to  desist  from  troubling 
General  Dalrymple  with  letters.  This  led  to 
a  correspondence  between  her  and  Mr.  Haw- 
kins ;  and  it  was  not  till  the  death  of  Mr. 
Dalrymple's  father  (which  happened  in  the  spring 
of  the  year  1807)  that  she  then  asserted  her 
marriage  rights,  and  furnished  him  with  co- 
pies of  these  important  papers,  which  she  deno- 
minates, according  to  the  style  of  the  law  of 
Scotlan^,  her  marriage  lines.  She  took  no  steps 
to  enforce  her  rights  by  any  process  of  law. 
Upon  the  unlooked-for  return  of  Mr.  Dalrymple, 
in  the  latter  end  of  May,  1808,  he  immediately 
visited  Mr.  Hawkins,  who  communicated  what 
had  passed  by  letter  between  himself  and  Miss 
Gordon,  and  suffered  him,  though  not  witliout 
reluctance,  to  possess  himself  of  two  of  her  let- 
ters, which  Mr.  Dalrymple  has  exhibited.  Mr. 
Hawkins  however  dismissed  him  with  the  most 
anxious  advice  to  adhere  to  the  connection  he 
bad  formed,  and  by  no  means  to  attempt  to  in=> 
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volve  any  other  female  in  the  misery  that  must 
attend  any  new  matrimonial  connection.  Within 
a  very  few  days  afterwards,  Mr.  Dalrymple  mar- 
ries Miss  Laura  Manners,  in  the  most  formal 
atid  regular  manner.  Miss  Gordon,  who  had 
before  heard  some  reports  of  no  very  definite  na- 
ture, instantly,  upon  hearing  authentic  news  of 
this  event,  takes  measures  for  enforcing  her 
rights ;  and  being  informed  that  he  is  amenable 
only  to  this  jurisdiction,  she  immediately  applies 
for  its  aid  to  enforce  the  performance  of  what  she 
considers  as  a  marriage  contract. 

The  cause  has  proceeded  regularly  on  both 
sides,  and  has  been  instructed  with  a  large  mass  of 
evidence,  much  of  it  replete  with  legal  erudition, 
for  which  ihe  Court  has  to  acknowledge  great 
oblia:ations  to  the  Gentlemen  who  have  been  ex- 
amined  in  Scotland.  It  has  also  been  argued 
with  great  industry  and  ability  by  the  Counsel  on 
both  sides,  and  now  stands  for  final  judgment. 
Being  entertained  in  an  English  Court,  it  must 
be  adjudicated  according  to  the  principles  of 
English  law,  applicable  to  such  a  case.  But  the 
only  principle  applicable  to  such  a  case  by  the  lawr 
of  England,  is,  that  the  validity  of  Miss  Gordon's 
marriage  rights  must  be  tried  by  reference  to  the 
law  of  the  country  where,  if  they  exist  at  all, 
they  had  their  origin.  Having  furnished  this 
principle,  the  law  of  England  withdraws  altoge- 
ther, and  leaves  the  legal  question  to  the  exclusiv(e- 
judgment  of  the  law  of  Scotland. 


I  am  not  aware  that  the  case  so  brought  here 
Is  exposed  to  any  serious  disadvantage,  beyond 
tliat  which  it  must  unavoidably  sustain  in  the 
inferior  qualifications  of  the  person  who  has  to 
decide  upon  it,  to  the  talents  of  the  eminent  men 
to  whose  judgment  it  would  have  been  submitted 
in  its  more  natural  Forum.  The  law-learning  of 
Scotland  has  been  copiously  transmitted;  the 
facts  of  the  case  are  examinable  on  principles 
common  to  the  law  of  both  countries,  and  in- 
deed to  all  systems  of  law.  It  is  described  as 
an  advantage  lost,  that  Miss  Manners,  the  lady 
of  the  second  marriage,  is  not  here  made  a  party 
to  the  suit ;  she  might  have  been  so  in  point  of 
form,  if  she  had  chosen  to  intervene ;  in  sub- 
stance she  is,  for  her  marriage  is  distinctly  pleaded 
and  proved,  and  is  as  much  therefore  under 
the  eye,  and  under  the  attention,  and  under  the 
protection  of  the  Court,  as  if  she  were  formally 
a  party  to  the  question  respecting  the  validity  of 
this  marriag-e,  which  is  in  effect  to  decide  upon 
the  validity  of  her  own ;  For  I  take  it  to  be  a 
position  beyond  the  reach  of  all  argument  and 
contradiction,  that  if  the  Scotch  marriage  be  le- 
gally good,  the  second  or  English  marriage  must 
be  legally  bad.  Another  advantage  intimated  to 
be  lost  is  this,  that  the  INative  Forum  would  have 
compelled  the  production  of  her  letters  to  him, 
for  the  purpose  of  seeing  whether  any  thing  in 
them  favoured  his  interpretation  of  the  transac- 
tion.    Surely,  according  to  any  mode  of  proceed- 


ing,  there  can  be  no  need  of  a  compulsory  process 
to  extract  them  from  the  person  in  whose  posses- 
sion they  must  be,  if  they  exist  at  all.     If  they 
contain  such  matter  as  would  favour  such  an  in- 
terpretation, he  must  be  eager  to  produce  them, 
for  they  would  constitute  his  defence  ;  not  being 
produced,    the  necessary   conclusion   is,    either 
that  they  do  not  exist,  or  that  they  contain  no- 
thing which  he  could  use  with  any  advantage  for 
such  a  purpose,     The  considerations  that  apply 
to  the  indiscretions  of  youth,  to  the  habits  of  a 
military  profession,  and  to  the  ignorance  of  the 
law  of  Scotland  arising  from  a  foreign  birth  and 
education,  are  common  to  both,  and  I  might  say, 
to  all  systems  of  law.     They  are  circumstances 
hot  to  be  left  entirely  out  of  the  consideration  of 
the  Court,  in  weighing  the  evidence  for  the  esta- 
blishment of  the  facts;   but  have  no  powerful 
eflect  upon  the  legal  nature  of  the  transaction 
when  established.     The  law,  which  in  both  coun- 
tries allows  the  minor  to  maiTy,  attributes  to  him, 
in  a  way  which  cannot  be  legally  averred  against 
upon  the  mere  ground  of  youth  and  inexperience, 
a  competent  discretion  to  dispose  of  himself  in 
inarriage;    he  is  arrived  at  years  of  discretion, 
quoad  hoc,  whatever  he  may  be  with  respect  to 
other  transactions  of  life,  and  he  cannot  be  heard 
to  plead  the  indiscretion  of  minority.     Still  less 
can  the  habits  of  a  particular  profession  exone- 
rate a  man  from  the  general  obligations  of  law. 
And  with  respect  to  any  ignorance   arising  from 
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ibreign  birth  and  education,  it  is  an  indispensable 
rule  of  law,  as  exercised  in  all  civili/.ed  countries, 
that  a  man  who  contracts  in  a  country,  engages 
for  a  competent  knowledge  of  the  law  of  contracts 
in  that  country.     If  he  rashly  presumes  to  con- 
tract without  such  knowledge,  he  must  take  the 
inconveniences    resulting    from    such   ignorance 
upon  himself,  and  not  attempt  to  throw  them  upon 
the  other  party,  who  has  engaged  under  a  proper 
knowledge  and  sense  of  the  obligation  which  the 
law  would  impose  upon  him  by  virtue  of  that 
engagement.     According  to  the  judgment  of  all 
the  learned  gentlemen  who  have  been  examined, 
the  law  of  Scotland  binds  Mr.  Dalrymple,  though 
a  minor,  a  soldier,  and  a  foreigner,  as  effectively 
as  it  would  do  if  he  had  been  an  adult  living  in  a 
civil  capacity,  and  with  an  established  doraicil  in 
that  country. 

The  marriage  which  is  pleaded  to  be  consti- 
tuted by  virtue  of  some  or  all  of  the  facts  of 
which  I  have  just  given  the  outline,  and  which  I 
shall  have  occasion  more  particularly  to  advert 
to  in  the  course  of  my  judgment,  has  been  in  the 
argument  described  as  a  clandestine  and  irregidar 
marriage.  It  is  certainly  a  private  transaction 
between  the  individuals,  but  it  does  not  of  coarse 
follow  that  it  is  to  be  considered  as  a  ciandesline 
transaction  in  any  ignominious  meaning  of  the 
word,  for  it  may  be  that  the  law  of  the  country 
in  which  the  transaction  took  place,  may  con- 
template private  maiTiages  with  as  much  coun- 
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tenaiice  and  favour  as  it  does  the  most  public. 
It  dejiends  likewise  entirely  upon  the  law  of  the 
country,  whether  it  is  justly  to  be  stiled  an 
irregular  marriage.  In  some  countries  one  only 
form  of  contracting  marriage  is  acknowledged,  as 
in  our  ow  n,  with  the  exception  of  particular  in- 
dulgences to  persons  of  certain  religious  persua- 
sions; saving  those  exceptions,  all  mariiages  not 
celebrated  according  to  the  prescribed  form,  are 
mere  nullities ;  there  is  and  can  be  no  such  thing 
in  this  country  as  an  irregular  marriage.  In 
some  other  countries,  all  modes  of  exchanging 
consent  being  equally  legal,  all  marriages  are  on 
that  account  equally  regular.  In  other  countries, 
a  form  is  recommended  and  sanctioned,  but  with 
a  toleration  and  acknowledgment  of  other  more 
private  modes  of  eftecting  the  same  purpose, 
though  under  some  discountenance  of  the  law  on 
giccount  of  the  non-conformity  to  the  order  that 
is  established.  What  is  the  law  of  Scotland  upon 
this  point? 

Marriage  being  a  contract,  is  of  course  consensual 
(as  is  much  insisted  on,  I  observe,  ii)y  some  of  the 
learned  advocates)  for  it  is  of  the  essence  of  all 
contracts  to  be  constituted  by  the  consent  of 
parties.     ^  Consensus  non  concubitas  facit  matri- 

a  D.  Lib,  50.  Tit.  17.  1.  30.  de  Reg.  Jups.— D.  Lib.  35.  Tit.  1. 
1.  15. — Huber  de  NuptfLs,  p.  23.  Lib.  24.  Tit.  2.  de  Divortiis,—* 
Voet.  Lib.  23.  Tit.  2.  §  2.— Virmiiis  Lib.  1.  Tit.  g.  §  1.— -Cujac. 
in  D.  de  Rit.  Nup.  V.  1 .  p.  800.  in  Cod.  Lib.  5.  Tit.  1.  de  spons.  et 
Arrhis.— Taylor's  Civil  Law,  p.  301,  Pufiendorf.  B.  (5.  C.  1 .  S,  H. 
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pionimn,  the  maxim  of  the  Roman  civil  law,  is, 
in  truth,  the  maxim  of  all  law  upon  the  subject; 
for  the  concuhitus  may  take  place  for  the  mere 
gratification  of  present  ajipetite,  without  a  view  to 
any  thing  further;  but  a  marriage  must  be  some- 
thing more ;  it  must  be  an  agreement  of  the  parties 
looking  to  the  "^consortium  vitce :  an  agreement  in- 
deed of  parties  capable  of  the  concuhitus,  for  though 
the  concuhitus  itself  will  not  constitute  marriage 
yet  it  is  so  far  one  of  the  essential  duties  for  which 
the  parties  stipulate,  that  the  '^incapacity  of 
either  party  to  satisfy  that  duty  nullities  the  con- 
tract.— Marriage,  in  its  origin,  is  a  contract  of 
natural  law;  it  may  exist betvi^een  two  individuals 
of  different  sexes,  although  no  third  person  ex- 
isted in  the  world,  as  happened  in  the  case  of  the 
common  ancestors  of  mankind;  It  is  the  parent, 
not  the  child,  of  civil  society. — In  civil  society 
it  becomes  a  civil  contract,  regulated  and  pre- 
scribed by  law,  and  endowed  with  civil  conse- 
quences. In  most  civilized  countries  acting  under 
a  sense  of  the  force  of  sacred  obligations,  it  has 

—Wood's  Instjt.  Book  1.  Chap.  1. — 17.  Qu.  2,  C.  1.  Matiimo- 

nium. — 27.  Qu.  2.  C.  2.  Sufficiat. — 27.  Qu.  2.  C.5.  Cum  initiatur. 

—37.  Qu.  2.  C,  6.  Conjuges. — C.  25.  Extra,  de  Spons.  et  Matrira. 

— Huber.  Eunom.   Rom. ad  Lib.  23.  Pand.   Vind,    §  !.■ — Hoppii 

commen.  ad  Ins.  Lib.  1.  Tit.  10. — Wood's  Instit.  Book  1.  Chap.  2- 

Ayl.  Parerg.  362. 

1^   D.  Lib.   23.  Tit.   2.  1.   1.— Instit.  Lib.  1.  Tit.  9.  S.  1, 

•^  C.  2  et  3.  Extra,    de   Spons.   et  Matrim. — Vinnius   Lib.    1. 

Tit.  9.  §  1, —Burn's  Eccles.  Law.  V.  2.  P.  500.  Ayl.  Pai-,  226. 
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had  the  sanctions  of  religion  superadded;  Jt 
then  becomes  a  religious  as  well  a  natural  ancj. 
civil  contract ;  for  it  is  a  great  mistake  to  suppose 
that,  because  it  is  the  one^  therefore  it  may  not 
likewise  be  the  other.  Heaven  itself  is  made  a 
party  to  the  contract,  and  the  consent  of  the 
individuals  pledged  to  each  other,  is  ratified  and 
consecrated  by  a  vow  to  God.  It  was  natural 
enough  that  such  a  contract  should,  under  the 
religious  system  which  prevailed  in  Europe,  fall 
under  ecclesiastical  notice  and  cognizance,  with 
respect  both  to  its  theological  and  its  legal  con- 
stitution ;  though  it  is  not  unworthy  of  remark  that, 
amidst  the  manifold  ritual  provisions  made  by  the 
Divine  Lawgiver  of  the  Jews  for  various  offices 
and  transactions  of  life,  there  is  no  ceremony 
prescribed  for  the  celebration  of  marriage.  In 
the  Christian  church  marriage  was  elevated  in  a 
later  age  to  the  dignity  of  a  sacrament,  in  conse- 
quence of  its  divine  institution,  and  of  some  ex- 
pressions of  high  and  mysterious  import  respect- 
ing it  contained  in  the  sacred  w^ritings^  The  law 
of  the  church,  the  canon  law  (a  system  which,  in 
spite  of  its  absurd  pretensions  to  a  higher  origin, 
is  in  many  of  its  provisions  deeply  enough  founded 
in  the  wisdom  of  man,)  although,  in  conformity 
to  the  prevailing  theological  opinion,  It  reve- 
renced marriage  as  a  sacrament,  still  so  far  re- 
spected its  natural  and  civil  origin,  as  to  consi- 
der; that  where  the  natural  and  civil  contract  was 
formed,    it  had  the  full  essence  of  matrimony 
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without  the  intervention  of  the  priest ;  It  had 
even  in  that  state  the  character  of  a  *  sacra- 
ment; for  it  is  a  misapprehension  to  suppose, 
that  this  intervention  was  required  as  matter  of 
necessity,  even  for  that  purpose,  before  tlie 
Comicil  of  Trent.  It  appears  from  the  histories 
of  that  council,  as  well  as  from  many  other 
authorities,  that  this  was  the  state  of  the  earlier 
law,  till  that  council  passed  its  decree  for  the 
reformation  of  marriage;  The  *^ consent  of  two 
parties  expressed  in  words  of  present  mutual  ac- 
ceptance, constituted  an  actual  and  legal  mar- 
riage, technically  known  by  the  name  of  Spon- 
salia  per  verba  de  prcesenti,  improperly  enough, 
because  sponsalia^  in  the  original  and  classical 
meaning  of  the  word,  are  preliminary  ceremo- 
nials of  marriage,  and,  therefore,  ^Brower  justly 
observes,  jus  jwntificmm  nimis  laxo  significaiii^ 
imo  etymologid  invitd  ipsas  tiuptias  sponsaUa  ap- 
pellavit.-—The  expression,  however,  was  con- 
stantly used  in  succeeding  times  to  signify  C/aw- 
destine  Marriages^  that  is,  marriages  unattended 
by  the  prescribed  ecclesiastical  solemnities,  in 
opposition,  tirst,  to  regular  marriages ;  secondly, 

e  Sanchez.  Lib.  2.  disp.  Q.  §  2.  et  lib.  2.  disp.  10.  §  2.— Father 
Paul,  p.  737. — Pallavicini,  lib.  23.  Chap.  8. — Pothier,  Tit.  3,  p. 
290. — 27.  Qu.  2.  c.  10.  Omne. 

f  C.  25.  et  C.  31.  Extra,  de  Spons.  etMatrim, — C.3.  Extra  de 
Sponsa  Duorum. — Swinbum,  Sect.  4.  §  2,  3,  4.  et  Sect.  18.  §  1. 
— Brower,  Lib.  1.  Cap,  2.  §  8,  9.  et  Cap.  22.  §  12,  et  Cap.  27.  § 

21. 

8  L.  1.  c.  1.  n.  6, 


14 

to  mere  engagements  for  2i  future  marriage,  which 
were  termed  sponsaiia  per  verba  de  Juturo,  a  dis- 
tinction   of  sponsaiia    not  at  all  known    to  the 
*"  Roman  Civii  Law.     Different  vales,  jelative  ta 
their  respective  eftects  hi  point  of  legal  conse- 
quence, applied  to  these  three  cases — of  regular 
marriages,—- of  irregular  marriages,— and  of  mere 
promises  or  engagements.     In  the  regular  marri- 
age every  thing  was  presumed  to  be  complete  and 
consummated  both  in  substance,   and   in   cere- 
mony.—In  the  irregidar  marriage  every  thing  was 
presumed  to  be  complete  and  consummated  in 
substance,  but  not  in  cerenjony  ;  and  the  '  cere- 
mony was  enjoined  to  be  undergone  as  matter  of 
order.     In    the   promise   or  sponsaiia  de  futuro, 
nothing  was  presumed  to  be  complete  or  con-- 
summate  either  in  substance  or  ceremony.     Mu- 
tual ^  consent  would  release  the  parties  from  their 
engagement ;  and  one  party,  without  the  consent 
of  the  other,  might   contract  a  valid  marriage, 
regularly  or  irregularly,  with  another  person :  but 
if  the  parties  who   had  exchanged   the  promise 
had    carnal  '  intercourse    with    each  other,    the 
effect  of  that  carnal  intercourse,  was   to   inter- 
pose  a  presumption  of  present  consent  at  the 

Svvinburn,  Sect.  3.  §  3.  '   Svvinburn,  Sect.  17.  §  I. 

^  C.  2.  Extra,  de  Spons.  et  Matrim, 
1  C.  30.  et  31.  Extia.  de  Spons.  et  Matrim. — C.  3.  Extra,  de 
'  Sponsa  duorum. — ^Brower,  Lib.  1,  Cap.  22.— Swiaburn,  Sect.  17. 
§  11. 
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time   of    the    intercourse,     to   convert    the    en- 
gagement    into    an    irregular  marriage,    and    to 
produce   all  the    consequences    attributable   to 
that  species  of  matrimonial  connection.     I  spare 
myself  the  trouble  of  citing  from  the  text  books 
of  the   Canon  Law,   the  passages  that  support 
these   assertions.     Several   of  them   have   been 
cited  in  the  course  of  this  discussioa,  and  they 
all  lie  open  to  obvious  reference  in  Brower  and 
Swinburn,  and  other  books  that  profess  to  treat 
upon  these  subjects.     The  reason  of  these  rules 
is  manifest  enough.     In  proceedings  under  the 
Canon  Law,  though  it  is  usual  to  plead  consum- 
mation, it  is  not  necessary  to  prove  it,  because  it 
is  always  to  be  presumed  in  parties  not  shewn  to 
be  disabled  by  original  infirmity  of  body.     In  the 
case  of  a  marriage />er  verba  de  prcesentiy  the  par- 
ties tliere  also  deliberately  accepted  the  relation 
of   husband    and  wife,  and   consummation  was 
presumed  as  naturally  following  the  acceptance 
of  that  relation,  unless  controverted  in  like  man- 
ner.    But  a  promise  per  verba  de  fiituro  looked 
to  a  future  time ;  the  marriage  which  it  contem- 
plated might  perhaps  never  take  place.     It  was 
^defeasible  in  various  Mays;  and,  therefore,  con- 
summation was  not  to  be  presumed ;    it  must 
either  have  been  proved  or  admitted.     Till  that 
was    done,    the    relation   of   husband   and    wife 
was  not  contracted :  it  must  be  a  ""  promise  cum 

™    Swinburn,  Sect.  18.  §  1,  et  Sect.  4,  §  2. 
"  Swinburn,  Sect.  17.  §  li. 
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copula  that  implied  a  present  acceptance,  and 
createrl  a  valid  contract  founded  upon  it. 

Such  was  the  state  of  the  Canon  Law,  the 
known  basis  of  the  matrimonial  law  of  Europe. 
At  the  Reformation,  this  country  disclaimed, 
amongst  other  opinions  of  the  Romish  church,  the 
doctrine  of  a  sacrament  in  marriage,  though  still 
retaining  the  idea  of  its  being  of  divine  institution 
in  its  general  origin;  and  on  that  account,  as 
well  as  of  the  religious  forms  that  were  pre- 
scribed for  its  regular  celebration,  an  holy  estate, 
holy  7}iairimony,  but  it  likewise  retained  those 
rules  of  the  Canon  Law  which  had  their  founda- 
tion not  in  the  sacrament,  or  in  any  religious  view^ 
of  the  subject,  but  in  the  natural  and  civil  con- 
tract  of  marriage.  The  Ecclesiastical  Courts, 
therefore,  which  had  the  cognizance  of  matrimo- 
nial causes,  enforced  these  rules,  and  amongst 
others,  that  rule  which  held  an  irregular  marri- 
age, constituted  per  verba  de  prcesenti,  not  followed 
hy  any  consummation  shewn,  valid  to  the  full  ex- 
tent of  voiding  a  subsequent  regular  marriage 
contracted  with  another  person".  A  ^  statute 
passed  in  the  reign  of  Henry  VI IL  proves  the 
fact  by  reciting,  that  "  Many  persons  after  long 
"  continuance  in  matrimony,  without  any  allega- 
"  ti«  n  of  either  of  the  parties,  or  any  other  at 
"  their  marriage,  why  the  same  matrimony  hhould 

o  Brower;,  1.22.  12. 
p  32  Hen,  VIII,  cap,  38.  sec;  2, 
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*'  not  be  good,  just,  and  lawful,  and  after  the 
*'  same  matrimony  solemnized,  and  consummate 
"  by  carnal  knowledge,  have  by  an  unjust  lav7  of 
"  the  Bishop  of  Rome,  upon  pretence  of  a  former 
"  contract  made,  and  not  conmmmate  hy  carjial 
*'  copulation,  been  divorced  and  separate,"  and 
then  enacts,  "  that  marriages  solemnized  in  the 
"  face  of  the  church,  and  consummate  with  bodily 
"  knowledge  shall  be  deemed  good,  notwith- 
"  standing  any  pre-contract  of  matrimony,  not 
"  consummate  with  bodily  knowledge,  which  either 
*'  or  both  the  parties  shall  have  made."  But  this 
statute  was  afterwards  repealed,  as  having  pro- 
duced horrible  mischief Sy  which  are  enumerated 
in  very  declamatory  language  in  the  preamble  of 
the  statute  2.  Edw.  VI,  and  S winburn,  speaking  the 
prevailing  opinion  of  his  time,  applauds  the  re- 
peal as  ivortkily  and  in  good  reason  enacted.  The 
same  doctrine  is  recognized  by  the  temporal 
Courts  as  the  existing  rule  of  the  matrimonial 
law  of  this  country,  in  Bunting's  case,  4  Coke  29. — 
"  John  Bunting,  father  of  the  plaintiff,  and  Agnes 
"  Adenshall,  contracted  marriage  per  verba  de 
"  prcesenti,  and  afterwards,  on  the  10th  of  Dec. 
"  1555,  the  said  Agnes  took  to  husband  Thomas 
"  Twede ;  and  afterwards  on  the  9th  of  July, 
"  Bunting  libelled  against  her  in  the  Court  of 
*'  Audience,  et  decret,  fiiit  quod  prcedict.  Agnes 
"  subiret  matrimonium  cum  prcefato  Bunting,  et 
*'  insuper  pronunciatum  fuit  dictum  matrimonium 
''fore  mdhm."  Though  the  common  law  cer- 
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tainly  had  scruples  in  applying  the  civil  '^  rights  of 
dower,  and  community  of  goods,  and  legitimacy 
in  the  cases  of  these  looser  species   of  marriage. 
In  the  later  case  of  Collins  and  Jesson,  3  Anne, 
it  was  said  by  Holt,  Chief  Justice,  and  agreed  to 
by  the  whole  Bench,  that  "  if  a  contract  be  per 
*'  verba  de  jwcesenti,  it  amounts  to  an  actual  marri- 
"  age,   which  the  very  parties  themselves  cannot 
"  dissolve  by  release  or  other  mutual  agreement, 
"  for  it  is  as  much  a  marriage  in  the  sight  of  God, 
**  as  if  it  had  been  m  facie  ecclesice''    "But  a  con- 
"  tra.ct  per  verba  defuturo,  which  do  not  intimate 
*'  an  actual  marriage,  but  refer  to  a  future  act,  is 
«  releaseable,"  2  Salk.  437.  Mod.  155.     In  Wig- 
more's  case,  2  Salk.  438,  the  same   judge  said 
"  a  contract  per  verba  de  prossenti  is  a  marriage  ; 
"'  so  is  a  contract  de  futuro ;  if  the  contract  be 
"  exectited,  and  he  take  her,  'tis  a  marriage,  and 
"  they  cannot  punish  for  fornication."     In  the 
Ecclesiastical  Court  the  stream  ran  uniformly  in 
that  course.     One  of  the  most  remarkable  is  that 
furnished  by  the  diligence  of  Dr.   Swabey,  on 
account  of  its  striking  resemblance  to  the  present 
case :  I  mean  the  case  of  Lord  Fitzmaurice,  son 
of  the    Earl  of  Kerry,    Coram    Deleg.  in    1732. 
There  were  in  that  case,  as  in  the  present,  three 
engagements  in  writing :  The  first  w  as  dated  June 
23,  1724,  and  contained  these  words,  "We  swear 

qSwinbiirn,  Sect.  1.  §  2.  and  Sect.  If.  §  29, — Tract,  de  Repub. 
Ang.P.  103.— Perkins.  Tit.  Feoffments,  Fol.  40.  P.  38.  Ed.  3. 12.— 
iRollAbridg.  341.  and  357.— Moor  169. 
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"  we  will  marry  one  another."  The  second, 
dated  July  tl,  1724,  was  to  this  effect:  *'  I  take 
"  you  for  my  wife;  and  swear  never  to  marry 
"  any  other  woman."  This  last  contract  was  re- 
peated in  December  of  the  same  year.  It  was 
argued  there,  as  here,  tliat  the  iteration  of  the  de- 
claration proved  that  the  parties  did  not  depend 
upon  their  first  declaration,  and  was  in  effect  a 
disclaimer  of  it.  But  the  Court,  composed  of  a 
full  Commission,  paid  no  regard  to  the  objection, 
and  found  for  the  marriage,  and  an  application 
for  a  commission  of  review,  founded  upon  new 
matter  alledged,  was  refused  by  the  Chancellor. 
Things  continued  upon  this  footing  till  the  Mar- 
riage Act,  26  G.  2.  C.  33.  described  by  Mr.  Jus- 
tice Blackstone',  "  an  innovation  on  our  laws 
*'  and  constitution,"  swept  away  the  whole  sub- 
ject of  irregular  marriages,  together  with  all  the 
learning  belonging  to  it,  by  establishing  the  ne- 
cessity of  resorting  to  a  public  and  regular  form, 
without  which  the  relation  of  husband  and  w  if^ 
could  not  be  contracted. 

It  is  not  for  me  to  attempt  to  trace  the  descent 
of  the  matrimonial  law  of  Scotland  since  the 
time  of  the  Reformation.  The  thing  is  in  itself 
highly  probable,  and  we  have  the  authority  of 
Craig '  for  asserting  that  the  Canon  Law  is  its  basis 
there,  as  it  is  every  where  else  in  Europe,  "  totam 
"  hanc  quest ionem  pendere  a  jure  ponti/iciOf 
though  it  is  likely  enough  that  in  Craig's  time^ 

'  Book,  1.  Chap.  15.  §  3.        •  Craig,  lib.  2.  dieg.  18.  i.  1?. 
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who  wrote  not  long  after  the  Reformation,  the 
consistorial  law  might  be  very  unsettled,  as  Mr; 
Cay  in  his  deposition  describes  it  to  have  been. 
It  is,  however,  admitted  by  that  learned  Gentle- 
man, that  it  settled  upon  its  former  foundations, 
for  he  expressly  says^  that  the  Canon  Law  in 
these  matters  is  a  part  of  the  law  of  the  land;  that 
the  Courts  and  lawyers  reverence  the  decretals^ 
a?id  other  books  of  the  more  ancient  Canon  Law; 
and  I  observe  that  in  the  depositions  of  most 
of  the  learned  witnesses,  and  indeed  in  all  the 
facttims  that  I  have  seen  upon  these  subjects, 
they  are  referred  to  as  authorities.  Several  re- 
gulations, both  ecclesiastical  and  civil,  canons 
and  statutes,  have  prescribed  modes  of  celebrat- 
ing marriage.  Mr.  Cathcart,  in  particular,  re- 
fers to  them  in  his  deposition.  Some  of  these  ap- 
pear to  have  been  made  in  times  of  great  ferment, 
during  the  conflict  between  the  EpiseopalandPres- 
byterian  parties,  and  are  therefore,  1  presume,  of 
transitory  and  questionable  authority.  Mr.  Cath-^ 
cart  infers  that  the  whole  of  the  Scotch  statutes  hold 
solemnization  by  a  clergyman,  or,  as  he  ex- 
presses it,  some  one  assuming  the  functions  of  a 
clergyman,  as  necessary.  It  rather  appears  diffi- 
cult to  understand  this  consistently  with  the 
fact,  that  other  marriages  have  always  been  held 
legal  and  valid.  What  the  form  of  solemniza- 
tion by  a  clergyman  is,  I  have  not  been  accu- 
rately informed;  prescribed  ritual  forms  are 
not,.  I  believe,  admitted  by  the  church  of  Scot- 


iand  for  any  office  whatever.  Whether  the 
clergyman  merely  r,eceiyes  the  declaration  as 
a  witness,  or  pronounces  the  parties,  by  virtue 
of  his  spiritual  authority,  to  be  man  ancj  wife, 
as  in  our  form,  does  not  distinctly  appear.  I 
observe  that  Mr.  Gillies  says  in  his  deposi- 
tion, "  that  to  make  marriage  valid,  it  is  not 
"  necessary  that  it  should  be  celebrated  in 
"  facie  ecclesice,  but  rebus  integris  it  can  only 
"  be  constituted  by  a  consent  adhibited  in  the 
*'  presence  of  a  clergyman,  or  m  some  mode  equi- 
"  valent  to  an  actual  celehration."  So  Lord  Brax- 
field  in  a  loose  note,  which  is  introduced,  is 
made  to  say,  "  Private  consent  is  not  the  con- 
"  sent  the  law  looks  to;  it  must  be  before  a 
"  priest,  or  something  equivalent"  Now  what 
are  these  equivalents?  and  how  to  be  provided? 
Are  they  to  be  carved  out  by  the  private  fancy 
and  judgment  of  the  individuals?  If  so,  though 
equivalent,  they  can  hardly  be  deemed  the  re- 
gular forms,  and  yet  appear  to  stand  on  a 
footing  of  equal  authority.  I  observe,  likewise, 
that  a  marriage  before  a  magistrate  is  alluded  to 
in  sopae  passages,  as  nearly  equal  to  that  before 
a  minister,  though  certainly  not  a  marriage  in 
facie  ecclesi(By  in  any  proper  sense  of  that  expres- 
sion. Sir  Hay  Campbell  states,  in  an  opinion 
of  his  given  to  the  English  Chancery '  in  a  case 
furnished   to  me  by  Dr.  Stoddart,  "  that  mar- 

»  Lib,  Reg.  A.  1780.  F.  55''ji. 


"  riages  irregularly  performed  without  the  inter* 
"  vention  of  a  clergyman  are  censurable,  and  for- 
•'  merly  the  parties  were  liable  to  be  fined  or 
"  rebuked  in  the  face  of  the  church,  but  this  for 
"  a  long  time  has  not  been  practised.''  The  regu- 
lations, therefore,  whatever  they  may  be,  are  not 
penally  enforced;  and  it  does  not  appear  that 
they  are  enforced  by  any  sense  of  reputation  or 
of  obligation  imposed  by  general  practice.  The 
advocates  who  describe  the  modes  of  marriage 
by  the  terms  regular  and  irregular,  seem,  as  far 
as  1  can  collect,  to  attribute  no  very  distinctive 
preference  to  the  one  over  the  other;  at  any  rate 
the  distinction  between  them  is  not  very  strongly 
marked  in  the  existing  usage  of  that  country. 
Many  of  the  marriages  which  take  place  between 
persons  in  higher  classes  of  society  are  contracted 
in  such  irregular  forms,  if  so  to  be  denominated. 
They  appear  to  create  no  scandal;  to  give  no 
offence.  The  parties  are  not  reprobated  by 
public  opinion,  nor  is  legal  censure  actually 
applied.  But  taking  it,  that  the  distinction  be- 
tween the  regular  and  irregular  marriages  was 
much  stronger  than  I  am  enabled  by  the  pre- 
sent evidence  to  suppose,  the  question  still 
remains  to  be  examined,  Iioav  far  actual  con- 
summation is  required  by  the  law  of  Scotland 
in  marriages  which  are  so  to  be  deemed  irre- 
gular. 

The  libel  is  drawn  in  a  form  not  calculated  to 
extract  simply  and  directly  a  distinct  statement 
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of  what  the  Jaw  of  Scotland  may  be  upon  this 
point;  for  it  collects  together  all  the  points  of 
which  the  party  conceives  she  can  avail  her- 
self, consummation  included,  as  matters  of  fact 
and  matters  of  law,  and  then  alleges,  that  by  the 
law  of  Scotland  this  aggregate  constitutes  a 
marriage ;  without  providing  for  a  possible  case 
in  which  she  might  establish  some  of  these  mat- 
ters and  fail  in  establishing  others,  e.g.  if  she 
failed  in  proof  of  a  copula,  but  succeeded  in 
establishing  a  solemn  compact.  If  the  law  had 
been  more  distinctly  understood  here  at  the  com- 
mencement of  this  suit,  the  libel  would  probably 
have  been  drawn  with  more  accommodation  to 
the  possible  state  of  facts  that  might  ultimately 
call  for  the  proper  specific  rule  of  law.  The  ad- 
vocates of  Scotland  have  to  a  great  degree  sup- 
plied the  want  of  that  distinctness  in  the  libel,  by 
bringing  forward  the  distinctions  in  their  answers, 
and  applying  what  they  conceive  to  be  the  law 
applicable  to  the  possible  case  that  may  result 
from  the  evidence ;  most  of  them  have  stated 
what  they  conceive  to  be  the  law,  first  in  the 
case  of  a  promise  defuturo;  secondly,  of  a  pro- 
mise cum  copula;  thirdly,  of  a  solemn  declaration 
or  acknowledgment  of  marriage;  and  fourthly,  of 
such  a  declaration  accompanied  by  a  copula.  It 
may  be  convenient  to  consider,  first,  whether  the 
present  case  is  a  case  of  promise,  or  of  present 
declaration  and  acknowledgment.  It  will  be  con- 
venient to  do  so  in  two  respects  :  The  first  con^ 
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determinable  enough  upon  the  face  of  written  ex- 
isting instruments.  It  is  not  to  be  gatliered  from 
the  loose  recollections  of  loose  verbal  declara- 
tions, not  guarded  either  in  the  expressions  of 
those  who  made  them,  or  in  the  memory  of  those 
who  attest  them.  The  second  convenience  re- 
sulting from  this  is,  that  a  large  portion  of  the 
enquiry  into  the  other  points  of  the  case  may,  in 
a  great  degree,  be  rendered  superfluous;  for  if 
tliese  papers  contain  mere  promises,  then  have  I 
to  consider  only  the  law  of  promises  as  referable 
to  cases  accompanied  or  unaccompanied  by  a 
copula,  leaving  out  entirely  the  law  that  respects 
acknowledgment  and  declaration.  On  the  other 
band,  if  they  are  to  be  considered  as  acknow- 
ledgments, then  the  law  of  promises  may  be  dis- 
missed, except  perhaps  sometimes  to  be  intro- 
duced incidentally  for  purposes  of  occasional 
illustration. 

.  Whether  they  are  to  be  considered  as  promises 
or  declarations  must  be  determined  upon  the 
contents  of  the  instruments  themselves,  on  such 
a  view  as  the  plain  meaning  of  the  words  imports, 
and  upon  the  information  of  their  technical  mean- 
ing as  communicated  by  the  Scotch  lawyers;  for 
it  is  possible  that  they  may  be  subject  to  a  tech- 
nical construction  different  from  their  obvious 
meaning.  This  is  the  case  in  the  marriage  settle- 
ments of  Scotland.  The  words  of  the  stipulatio 
^ponsalitia  are  present  declaratory  words  ;    the 
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parties  mutually  accept  each  other,  hut  the  en- 
gageinents  they  enter  into  are  ahvays  technically 
considered  to  he  mere  promises  defutiiro.  Those 
who  are  converf^ant  in  the  books  of  the  Canon 
Law  will  recollect  the  extremely  nice  distinctions 
which  that  law  and  its  commentators  have  made 
between  expressions  of  a  very  similar  import  in 
their  obvious  meaning",  as  constituting  contracts 
de  prasenti,  or  only  promises  dejutiiro. 

The  first  paper  is  without  date,  and  is  merely 
a  promise.  Mr.  Dalrymple  promises  to  marry 
Miss  Gordon  ns  soon  as  it  is  in  his  power,  and 
she  promises  the  same ;  it  is  subscribed  by  both 
their  names — is  endorsed  "  A  sacreed  promise," 
and  is  left  in  her  po  session.  Jl  is  pleaded  to  be 
the  first  that  was  executed  by  them,  and  it  is 
highly  reasonable  to  presume  that  it  was  so,  for 
no  person,  I  think,  would  be  content  to  accept 
such  a  paper  as  this,  after  having  received  the 
papers  which  follow,  marked  2,  and  10.  The 
paper  marked  No.  2,  is  dated  on  the  28th  of 
May,  1804,  and  contains  these  words,  "  I  hereby 
"  declare  Johanna  Gordon  is  my  lawful  wife ;  and 
"  I  hereby  acknowledge  John  William  Henry  Dal- 
■'  rymple  as  my  lawful  husband."  I  see  no  great 
difference  between  the  expression  declare  and  ac- 
knowledge; the  words  properly  enough  belong  to 
the  parties  by  whom  they  are  respectively  used, 
and  are  perhaps  not  improperly  adapted  to  the 
decorums  of  such  a  transaction  between  the 
sexes.     No.  10,  is  a  reiterated  declaration  on  the 
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part  of  Mr.  Dalrymple,  accoiiipaiiied  with  a  pro- 
mise "  that  he  will  acknowledge  Miss  Gordon  as 
*'  his  lawful  wife  the  moment  he  has  it  in  his 
"  power."  She  makes  no  repeated  declaration, 
but  promises  that  "  nothing  but  the  greatest  ne- 

*'  cessity,    (necessity    which    situation 

"alone  can  justify,)  shall  ever  force  her  to  de- 
"  clare  this  marriage."  It  is  signed  by  him,  and 
by  her,  describing  herself  J.  Gordon,  noivJ.  Dal- 
rymple, and  it  is  dated  July  11,  1804.  Both  the 
papers  are  inclosed  in  an  envelope,  on  which  is 
inscribed  "  Sacreed  promises  and  engagements :" 
There  are  promises  and  engagements  that  would 
satisfy  these  terms,  independent  of  the  words 
which  contain  the  declaration  of  the  marriage. 
At  the  same  time  it  is  to  be  observed,  that  the 
words  "  promises  and  engagements"  are  not  im- 
properly applietl  to  the  marriage  vow  itself,  which 
is  prospective  in  its  duties,  which  engages  for  the 
performance  of  future  offices  between  the  parties 
till  death  shall  part  them,  and  to  which,  in  the 
words  of  our  liturgy,  it  plights  their  troth,  or  in 
more  modern  language,  pledges  their  good  faith 
for  that  future  performance.  I  feel  some  hesita- 
tion in  acceding  to  the  remark  that  the  paper 
marked  No.  2,  is  at  all  weakened  or  thrown  loose 
by  the  mere  engagement  of  secrecy,  which  seems 
to  be  the  principal,  if  not  the  sole  object  of  the 
latter  paper,  though  Mr.  Dalrymple  has  thrown 
in  a  renewed  declaration  of  his  marriage ;  that 
reiterated  declaration,  though  accompanied  with 
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a  promise  of  secrecy,  cannot,  upon  any  view  of 
the  case,  be  considered  as  a  disclaimer  of  the 
former.  An  engagement  of  secrecy  is  perfectly 
consistent  with  the  most  valid,  and  even  with  the 
most  regular  marriages.  It  frequently  exists  even 
in  them  from  prudential  reasons ;  from  the  same 
motives  it  almost  always  does  in  private  or  clan- 
destine marriages.  It  is  only  an  evidence  agamst 
the  existence  of  a  marriage,  when  no  such  pru- 
dential reasons  can  be  assigned  for  it,  and  where 
every  thing  arising  from  the  very  nature  of  mar- 
riage calls  for  its  publication. 

Such  is  the  nature  of  these  exhibits ;  first,  a 
promise ;  secondly,  that  promise  merged  in  the 
direct  acknowledgment  of  the  accomplished  fact; 
thirdly,  a  renewed  admission  of  the  fact  on  his 
side,  with  a  mutual  engagement  for  secrecy,  till 
the  proper  time  for  disclosure  should  arrive. 

In  these  papers,  as  set  up  by  Miss  Gordon,  resides 
the  constitution,  as  some  of  the  gentlemen  who  have 
been  examined  call  it,  or  as  others  of  them  term 
it,  the  evidences  of  the  marriage  ;  for  it  is  matter 
of  dispute  between  these  learned  persons,  whe- 
ther such  papers,  when  free  from  all  possible  im- 
peachment, are  constituents,  or  merely  evidences 
of  marriage.  It  appears  to  be  a  distinction  not 
very  material  in  its  effects  ;  because  if  it  is  to  be 
considered  that  such  papers  so  qualified  are  only 
to  be  treated  as  evidences,  yet  if  free  from  all  pos- 
sible impeachments  on  the  grounds  on  which  the 
law  allows  them  as  evidences  to  be  impeached, 
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they  make  fall  faith  of  tlie  marriage,  they  sustain 
itas  effectually,  as  if,  according;  to  other  ideas,  they 
directly  constituted  it;  they  have  then  becouie 
prcesiimjjtio7ies  juris  ei  dejure,  which  establish  the 
same  conclusion,  although  in  another  way. 

But  these  papers  must  be  taken  in  conjunction 
with  the  letters  which  may  controul  or  confirm 
them.— What  is  the  effect  of  the  letters?  In 
almost  all  of  them  Mr.  Dalrymple  addresses  Miss 
Gordon  as  his  wife,  and  describes  himself  as  her 
husband.  In  the  first  letter  he  insists  upon  it» 
that  she  shall  draw  upon  him  for  any  money  she 
may  stand  in  need  of,  "  for  it  is  her  right,"  and 
*'  in  accepting-  of  it  she  will  prove  her  acknow- 
"  ledgment  of  it."  Her  sister  he  calls  his  sister. 
This  letter  appears  by  the  post-mark  to  have 
been  written  before  No.  2,  and  therefore  has 
been  said  to  be  entirely  premature,  and  to  give 
an  interpretation  to  subsequent  expressions  of 
the  like  kind. — But,  non  constat ,  that  it  might 
not  be  written  long  after  the  undated  promise  by 
which  the  parties  entered  into  a  solemn  engager 
ment  to  marry.  Verbal  declarations  similar  in 
their  imports  to  the  contents  of  No.  2  might 
have  passed,  for  it  can  hardly  be  conceived  that 
such  a  paper  could  have  passed  without  many 
preliminary  verbal  declarations  to  the  same  effect. 
People  do  not  write  in  that  manner,  till  after 
they  have  talked  together  in  the  same  style. — The 
post- mark  on  the  letter,  No.  4,  is  May  the  30th, 
and  this  letter  refers  to  what  passed  on  the  night 
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after  the  paper,  No.  2,  bears  date ;  in  it,  he  says^ 
"  You  are  my  wife,  tg  retract  is  impossible  and 
"  ever  shall  be ;  I  have  proved  my  legal  right  to 
*'  protect  yon,  which  I  have  most  fully  establish- 
*'ed;    nothing  in  this  world  shall   break  those 
*'  ties."     The   letter.    No.  5,    has  these  expres- 
sions :  "  Remember  you  are  mine,  that  God  Al- 
"  mighty  may  preserve  my  wife  is  the  prayer  of 
"  her  husband."     No.  6,  "  It  grieves  me  to  suffer 
*'  you  five  minutes  from  your  husband  ;  nothing 
*'  can  change  my  sentiments,  independent  even 
*'  of  those  sacred  ties  which  unite  us. — Nothing 
"  ever  can  or  should  (if  'twere  possible)  annul 
"  them. — Put  that  confidence  in  me  which  your 
*'  duty  requires. — That  God  may  ever  preserve 
*'  my  wife,  and  inspire  her  with  the  purest  love 
"  for  her  husband,  is  the  first  wish  of  her  adoring 

«' ."     No.  8,   "  J  have  received  letters  from 

*'  town  which  say  that  Lord  Stair  has  heard  of 
"  our  marriage.'  No.  12,  "  Whatever  money 
"  you  may  want  draw  on  me  for  vi'ithout  scruple." 
No.  13,  dated  May  29,  1805,  "  Situated  as  you 
"  are,  nothing  could  strengthen  the  ties  which 
**  unite  us,  therefore  wish  it  not  to  be  mentioned 
*'  that  you  are  my  wife  till  it  can  be  done  without 
"  injury  to  ourselves,  I  insist  upon  a  paper  ac- 
*'  knowledging  yourself  as  my  wife."  No.  14, 
dated  June  10,  1805,  "  Forward  to  me  the  paper 
*'  1  requested  in  my  last,  and  acknowledge  your- 
"  self  my  wife — that  as  we  are  not  immortal  I 
"  may  leave  you  in  trust  of  a  friend  the  small 
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"  remains  of  what  once  was  a  tolerable  fortune ; 
"  you  can't  refuse  on  any  legal  grounds ;  do  my 
**  dearest  wife  forward  it."  In  No.  15,  dated 
June  28,  1805,  he  says,  "  I  would  not  give  up 
"  the  title  of  your  sister's  brother  for  any  consi- 
"  deration.  Don't  deny  yourself  what  you  re- 
"  quire,  as  I  should  not  wish  my  wife  to  appear 
"  in  any  thing  not  consistent  with  her  rank ;  I 
•'  will  arrange  before  my  departure  money-matters, 
"  so  as  to  give  you  every  opportunity  of  gratify- 
"  ing  your  taste,  or  any  other  fancy."  In  the 
letter  marked  14,  he  asks  her  permission  to  go 
abroad  on  account  of  the  distress  of  his  aftairs. 
"  Will  you  allow  me  to  endeavour  by  a  short 
"  absence  to  rectify  these  things?  In  askhig 
"  your  consent,  I  humbly  conjure  you,  dearest 
•'  love,  to  pardon  me. — I  solemnly  assure  you 
"  I  will  not  be  absent  from  you  very  long." — 
In  another  part  of  this  letter  he  points  out  the 
period  of  four  months  as  the  probable  duration 
of  his  absence. 

Now  it  is  impossible  to  say  that  the  exhibits, 
No.  2  and  JO,  are  at  all  weakened  by  the  strong 
conjugal  expressions  contained  in  these  letters. — 
Taken  together,  they  in  their  plain  and  obvious 
meaning  import  a  recognition  of  an  existing  mar- 
riage. What  is  their  technical  meaning?  That 
information  we  must  obtain  from  the  learned  per- 
sons who  have  been  examined, — Mr.  Erskine, 
Mr.  Hamilton,  Mr.  Cragie,  Mr.  Hume,  and  Mr. 
Kami^ay,  are  all  clearly  of  opinion  that  they  are 
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" present  declarations'' — Mr.  Cay  is  equally  clear 
that  they  •*  are  contracts  de  picBsenti.'" — Sir  Hay 
Campbell/lescribes  them  as  '*  very  explicit  mutual 
*'  declarations^ of  marriage  between  tiie  parties." — 
Mr.  Clerk  says  that  No.  2,  is  evidence  of  a  very 
high  nature  to  prove  that  "  a  marriage  had  been 
"  contracted  by  the  parties  ;  it  is  a  full  and  expUcit 
*'  declaratiorc  of  a  contract  de  prcsscntiJ'  "  No. 
"  10,"  he  says,  "  imports  little  moie  than  No.  2; 
"  it  is  important  evidence  to  the  same  effect."  Mr. 
Cathcart  and  Mr.  Gillies  who  hold  a  copula  in 
all  cases  necessary,  do  not  distinctly  say  under 
which  class  of  cases  the  present  falls. 

Upon  this  view  1  think  myself  entitled  to  lay 
aside,  at  least  for  the  present,  the  rules  of  law 
that  apply  to  promises.  The  main  enquiry  will 
thus  be  limited  to  two  questions,  whether  by  the 
law  of  Scotland  a  present  declaration  constitutes 
or  evidences  a  marriage  ivithout  a  copula;  and 
secondly,  whether,  if  it  does  not,  the  present 
evidence  supplies  sufficient  proof  that  such  a  re- 
quisite has  been  complied  with. 

The  determination  of  the  first  question  must 
be  taken  from  the  authorities  of  that  country, 
deciding  for  myself  and  for  the  parties  entrusted 
to  my  care,  as  well  as  I  can  upon  their  prepon- 
derance where  they  disagree,  and  feeling  that 
hesitation  of  judgment  which  ought  to  accom- 
pany any  opinion  of  mine  upon  points  which  di- 
vide the  opinions  of  persons  so  much  better  in- 
structed in  all  the  learning  which  applies  to  them. 
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The  authorities  to  which  I  shall  have  occasiori 
to  "refer  are  of  three  classes;  first,  the  opinions 
of  learned  professors  given  in  the  present  Or 
similar  cases ;  secondly,  the  opinions  of  eminent 
writers  as  delivered  in  books  of  great  legal  credit 
and  weight;  and  thirdly,  the  certified  adjudication 
of  the  tribunals  of  Scotland  upon  these  subjects.  I 
need  not  say  that  the  last  class  stands  highest  in 
point  of  authority;  where  private  opinions,  whe- 
ther in  books  or  writing,  incline  on  one  side,  and 
public  decisions  on  the  other,  it  will  be  the  un- 
doubted duty  of  the  Court  which  has  to  weigh 
them  stare  decisis. 

Before  1  enter  upon  this  examination  I  will 
premise  an  observation,  from  which  1  deduce  a 
rule  that  ought  in  some  degree  to  conduct  my 
judgment;  the  observation  I  mean,  is  this,  that 
the  Canon  Law,  as  I  before  have  described  it  to 
be,  is  the  basis  of  the  marriage  law  of  Scotland? 
as  it  is  of  the  marriage  law  of  all  Europe.  And 
whether  that  law  remains  entire,  or  has  been 
varied,  I  take  it  to  be  a  safe  conclusion,  that  in 
all  instances  where  it  is  not  proved  that  the  law 
of  Scotland  has  resiled  from  it,  the  fair  presump- 
tion is,  that  it  continues  the  same.  Shew  the 
variation,  and  the  Court  must  follow  it;  but  if 
none  is  shewn,  then  must  the  Court  lean  upon  the 
doctrine  of  the  ancient  general  law ;  for  I  do  not 
find  that  Scotland  set  out  upon  any  original  plan 
of  deserting  the  ancient  matrimonial  law  of 
Europe,  and  of  forming  an  entire  new  code  upon 
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principles  hitherto  unknown  in  thechristian  world. 
It  becomes  of  importance  therefore,  to  consider 
what  is  the  ancient  general  law  upon  this  subject, 
and  on  this  point  it  is  not  necessary  for  me  to  re- 
state, that  by  the  ancient  general  law  of  Europe, 
a  contract  per  verba  de  prossenti,  or  a  promise 
per  verba  de  futuro  cum  copula,  constituted  a  valid 
marriage  without  the  intervention  of  a  priest,  till 
the  time  of  the  Council  of  Trent,  the  decrees  of 
which  Council  were  never  received  as  of  autho- 
rity in  Scotland. 

It  appears  from  the  case  of  Younger,  cited  by 
Sir  Thomas  "Craig,  that  in  his  time  the  practice 
upon  a  contract  de  prcesenti  was  the  same  in  Scot- 
land as  it  continued  to  be  in  England  till  the 
period  of  the  Marriage  Act,  viz.  to  compel  the 
reluctant  party  to  a  public  celebration  as  matter 
of  order.  This  was  soon  discontinued  in  Scot- 
land, on  account  of  the  apparent  incongruity  of 
compelling  a  man  to  marry  against  his  v,  lU,  but 
with  a  soleuju  profession  of  love  and  affection  to 
the  party  who  compelled  him.  But  though  they 
discarded  the  process  of  compulsion  for  some 
such  reason  as  this  which  is  stated  by  Mr. 
Hume,  they  mighi  still  consistently  retain  the 
principle,  that  a  present  consent  constituted  a 
valid  marriage.  Whether  it  was  retained,  is  the 
question  I  have  to  examine,   assuming  first  (as  I 
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have  done)  that  if  the  contrary  is  not  shewn,  it 
must  so  be  presumed. 

The  evidence  of  opinions  on  this  point,   taken 
in   this  and   similar  cases,    and   under   similar 
authority,  stands  thus  :-Mr.  Erskine,  Mr.  Cragie, 
Mr.  Hamilton,  Mr.  Hume,  and  Mr.  Ramsay,  ^vho 
have  been  examined  upon  the  question  at  pre^- 
sent  before  the  Court,  are  all  clear  and  decided 
in  their  opinions,   that  a  declaration  per  verba  de 
prcesenti  without  a  copula  does  by  the  law  of  Scot- 
land constitute  a  valid  marriage.    I  will  not  enter 
into  an  examination  of  their  authorities  where 
they  agree— Oportet  discentem   credere,   though, 
where  authorities  differ,  it  is  a  rule  which  cannot 
be  universally  applied.     Still  less  shall  I  presume 
to  discuss  their  reasonings,   except  in  a  few  in- 
stances, where,    however  desirous  to  follow,   I 
find  a  real  inability  to  accompany  them  to  their 
conclusions.     To  the  authorities  above  stated,  1 
mun  add  the  opinions  of  the  learned  persons 
examined  upon  the  case  of  Beamish  and  Beamish; 
acase  which  came  before  this  Courtupon a  similar 
question  of  a  Scotch  marriage  of  an  Englishman 
with  a  Scotch  woman  in  the  year  1788,  and  m 
which  the  Court  of  Arches  to  which  it  was  ap- 
pealed,  in^on  the  informations  of  Law  obtained 
from  the    learned   advocates  of  Scotland,    pro- 
nounced for  the  validity  of  the  marriage.     Mr. 
John  Millar,  Professor  of  law  at  Glasgow,   there 
said,  "  that  by  the  law  of  Scotland  the  ceremony 
*^  of' being  married  by  a  clergyman  was  notneces-^ 
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■  saiy  to  constitute  a  valid  marriage.  The  deli- 
"  berate  coiiseut  of  parties  entering  into  an  agree- 
"  ment  to  take  one  another  for  husband  and  wife 
"  was  sufficient  to  constitute  a  legal  marriage,  as 
"  valid  in  every  respect  as  that  which  is  cele- 
"  brated  in  the  presence  of  a  clergyman. — Con- 
"  sent  must  be  expressed  or  understood  to  be 
"  given  per  verba  de  prcBsenti'^  for  consent  de 
''■  futuro,  that  is,  a  promise  of  marriage,  does  not 
"  constitute  actual  marriage.  By  the  Scotch  law, 
*'  the  deliberate  consent  of  parties  constitutes 
"  marriage." — Mr.  John  Orr,  in  his  deposition 
said.  "  By  the  laws  of  Scotland,  a  solemn  ac- 
"  knowledgment  of  a  marriage  having  happened 
"  between  the  parties,  whether  verbally,  or  in 
"  w^riting,  is  sufficient  to  constitute  a  marriage, 
"  whether  expressed  in  verbis  de  prceseiiti,  or  in 
"  an  acknowledgment  that  the  marriage  took 
"  place  at  a  former  period.  A  promise  followed 
"  by  a  copula  would  constitute  a  valid  marriage; 
"  and  a  written  instrument  containing  not  a  con- 
*'  sent  de  prcesenti,  but  only  stating  that  the  par- 
"  ties  were  married  at  a  certain  time,  or  even  a 
"  solemn  verbal  acknowledgment  to  this  efiect, 
"  although  no  actual  marriage  had  taken  place, 
*'  is  sufficient  to  constitute  a  marriage  by  the  law 
"  of  Scotland." — Mr.  Hume  said,  "  Marriage  is 
*'  constituted  by  consent  of  parties  to  lake  or 
*^  stand  to  each  other  in  the  relation  of  husband 
"  and  wife. — The  mode  or  form  of  consent  is  not 
^'  material,    but  it  must  be  do  prcEsenti,"     '^iix, 
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Erskine  and  Mr.  Robertson  agreed   in  saying. 

-  that  a  deliberate  acknowledgment  of  the  parties 
"  that  they  were  married,  though  not  contammg 

-  a  contract  per  verba  de  prcesenti,  is  sufficient 
"  evidence  of  a  marriage,  without  the  necessity  ot 
"proving  the  actual  celebration."  Mr.  Clerk, Mr. 
Gillies  and  Mr.  Cathcart,  who  are  exammedinthe 
present  case  on  the  part  of  Mr.  Dalrymple,    are 
equally  clear  in  their  opinions  on  the  other  side  ot 
the  question.  Mr.  Cay  inclines  to  think  ^copula  ne- 
cessary, "  although  well  aware  that  a  different  opi- 
«  nion  prevails  among  lawyers  on  this  point.     Mr 
Hay  Campbell's  opinion  upon  this  important  point, 
which  the  Court  was  particularly  eager  to  leani,  is 
through  some  inaccuracy  of  the  examiner  trans- 
mitted in  such  a  manner  as  to  leave  it  rather  a 
matter  of  question  which  of  the  two  opinions  he 
favours;  for  in  the  former  p;nt  of  the  deposition 
he  is  made  to  say,  that  "  by  the  general  principles 
'f  of  the  law  of  Scotland,  marriage  isperfectedhy  the 
<^  mutual  consent  of  parties  accepting  each  other 
"  as  husband  and  wife."  In  wor(is  so  express  and 
unqualified,  pointing  to  nothing  beyond  the  mu- 
tual acceptance  of  the  parties,   as  perjectmg  a 
marriage  without  reference  to  any  future  act  as 
necessary  to  be  done,  I  thought  I  had  received  a 
judgment  of   high  authority  in  favour  of  the  an- 
cient rule,  that  consent  vyithoat  a  concubitus  con- 
stitutes a  marriage :  but  in  a  latter  part  of  the  de- 
position,  he  lays  it  down,    that  this  acknowledge 
^ent  per  verba  deprcesentinmst  he  attended  with 


37 

personal  intercourse,  prior  or  subsequent ;  if  sdj 
it  throws  a  doubt  upon  the  precise  meaning  of 
the  former  position,  whicli  had  declared  a  mar- 
riage perfected  by  mere  mutual  acceptance. 
"  Without  such  intercourse,"  Sir  Hay  Campbell 
says,  "  they  would  resolve  into  mere  stipulatio 
"  sponsalitia,  where  the  words  are  de  prcesenti,  but 
"  the  effect  future." — And  here  I  have  to  lament 
the  difficulty  I  find  in  following  so  highly  respec- 
table a  guide  to  the  conclusion,  on  account  of  a 
distinction  that  strongly  impresses  itself  upon  my 
apprehension.  In  the  stipulatio  sponsalitia  the 
words  de  prceseiiti  are  qualified  by  the  future 
words  that  follow,  and  which  imply  something 
more  is  to  be  done — a  public  marriage  to  take 
place;  but  in  the  case  supposed  of  a  clear  pre- 
sent declaration,  no  such  qualifying  expressions 
occur — nothing  pointing  to  future  acts  as  the  ful- 
filment of  a  [)resent  engagement.  I  find  the 
greater  difficulty  in  ascertaining  the  decided 
judgment  of  this  very  eminent  person,  from  con- 
sidering an  opinion  of  his  given  into  the  ^  Eng- 
lish Court  of  Chancery^  upon  a  requisition  from 
that  Court,  and  on  which  that  Court  acted  in  the 
case  of  the  Scotch  marriage.  In  that  case,  the 
case  of  the  marriage  of  Thomas  Thomasson,  and 
Catharine  Grierson,  the  opinion  dated  August  1 8th, 
1781,  and  remaining  of  record  in  Chancery, 
states  a  present  contract  to  be  sufficient  to  vali- 
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date  a  marriage,  without  any  mention  of  a  copulcir 
antecedent,  or  subsequent;  the  kno^vn  accuracy 
of  his  judgment  Avould  never  have  allowed  him  to 
omit  this,  if  it  had  been  considered  by  him  at 
that  time  a  necessary  ingredient  in  the  vahdity.— 
1  might,  perhaps,  without  much  impropriety,  be 
permitted  to  add  another  legal  opinion  of  equal 
authority--the  opinion  of  a  person,  whose  death 
is  justly  lamented  as  one  of  the  greatest  misfor- 
tunes that  have  recently  visited  that  country.— 1 
need  not  mention  the  name  of  the  Lord  President 
Blair,  upon  whose  deliberate  advice  and  judg- 
ment this  present  suit  has  been  asserted  in  argu- 
ment, and  without  contradiction,  to  have  been 
brought  into  this  Court. 

Upon  this  state  of  opinions,  what  is  the  duty 
of  the  Court?  How  am  I  to  decide  between  con- 
flicting authorities?  For  to  decide  I  am  bound.— 
Far  removed  from  me  be  the  presumption  of 
weighing  their  comparative  credit;  it  is  not  for 
me  to  construct  a  scale  of  personal  weight  amongst 
living  authorities,  with  most  of  whom  I  am  ac- 
quainted no  otherwise  than  by  the  degree  of 
eminence  which  situation,  and  office,  and  public 
practice,  and  reputation,  may  have  conferred  upon 
them. — In  such  a  case  I  am  under  the  necessity 
of  quitting  the  proper  legal  rule  of  estimating 
poiidcre,  non  numero ;  I  am  compelled  to  attend  a 
little  to  the  numerical  majority  (though  1  admit 
this  to  be  a  sort  of  rusiicum  judicium),  and  find- 
ing: that  much  the  sjreater  number  of  learned  per- 
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sons  recognize  a  rule  consonant  to  that  which  in 
ancient  times  governed  the  subject  universally,  I 
think  I  am  not  qualified  to  say,  that  as  far  as 
the  weight  of  opinion  goes,  it  is  proved  that  the 
law  of  Scotland  has  innovated  upon  the  ancient 
general  rule  of  the  marriage  law  of  Europe.  It 
appears  to  me,  that  the  common  mode  of  expres- 
sion used  in  Scotland,  which  is  constantly  recur- 
ring, is  no  insignificant  proof  of  the  contrary  doc- 
trine. It  is  always  expressed— Promise  C2im 
copula,  the  copuhi  is  in  the  ordinary  phrase,  a  con- 
stant adjunct  to  the  promise,— never  to  the  con- 
tract de  prcesen'J,  strongly  marking  the  knowai 
distinction  between  the  two  cases,  that  the  latter 
by  itself  worked  its  own  effect,  and  that  the  other 
would  be  of  no  avail,  unless  accompanied  with 
its  constant  and  express  associate. 

I  come  now  to  the  text  authorities  of  the  Scotch 
writers  :— the  first  to  whom  I  shall  refer  is ""  Craig. 
It  does  not  appear  to  me,  that  he  is  of  great 
authority  either  one  way  or  the  other:  he  admits 
generally  that  the  question  of  marriage  is  not 
hujus  instituti  propria,  sedjudicis  ecclesiastici,  and 
the  case  of  Younger,  which  he  cites  from  the 
Court  of  the  Commissaries,  is  a  case  not  of  a  de- 
claration de  prcesenti,  but  of  a  promise  cum  co- 
pidci;  unless,  therefore,  it  is  previously  established, 
that  a  promise  cum  copula  converts  itself  in  all 
respects,  and  in  all  its  bearings,  into  a  contract 
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lie  prmenli  without  a  copula,  (which  certainly  it 
does  ill  the  Canon  Law,  and  is  so  recognized  in 
the  majority  of  the  opinions  upon  the  law  of  Scot- 
land), it  is  no  direct  authority;  and  the  conclu- 
sion is  still  more  weakened,  by  observing,  that  in 
that  case  a  judicial  sentence  of  the  Commissaries 
liad  been  actually  obtained,  and  that  the  point 
determined  by  the  common  law  was  a  mere  ques- 
tion of  succession  upo»  legitimation,  which  may 
depend  upon  many  corrsiderations  extrinsic  to  the 
original  validity  of  the  marriage. 

A  more  pertinent  authority,  and  of  higher  consi-- 
deration,  is  Lord  Stair,  an  ancestor,  I  presume,  of 
one  of  the  present  parties — a  person  whose  learned 
labours  have  at  all  times  engaged  the  reverence 
of  Scotch  jurisprudence.  He  treats  of  this  very 
question,  stating  it  as  a  question,  and  determines 
it  thus:  ^  "  It  is  not  every  consent  to  the  married 
"  state  that  makes  matrimony,  biit  consent  </ejf??Y»- 
"  serUi,  not  a  promise  de  Juturo  matrimonio.'' 
The  marriage  consists  not  in  "  the  promise  but 
"  in  the  present  consent,  whereby  they  accept 
*'  each  other  as  husband  and  wife^  whether  by 
"  words  expressly,  or  tacitly  by  marital  cohabi- 
"  tation,  or  acknowledgement,  or  by  natural 
*'  commixtion  where  there  hath  been  a  promise 
"  preceding,  for  therein  is  presumed  a  conjugal 
,"  consent  deprcesenii,  but  the  consent  must  spe- 
*'  cially  relate  to  that  conjunction  of  bodies  as 

y  Stair's  Institut.  lib.  1.  tit.  4.  sec.  6. 
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"  being  then  iri  the  consenter's  capacity,  othei- 
•'  wise  it  is  void."  I  shall  decline  entering  into 
the  distinctions  and  refinements  which  have  at- 
tempted to  convert  the  obviously  plain  meaning 
of  this  passage  into  one  of  a  very  different  import. 
It  does  appear  to  me  to  establish  the  opinion  of 
this  very  learned  person  to  be,  that  without  a 
commixtion  of  bodies  immediately  following, 
(though  in  all  cases  to  be  looked  to  as  possible, 
and  at  some  time  or  other  to  take  place,)  a  pre- 
sent valid  marriage  is  constituted  by  a  contract 
de  prcBsenti. 

Sir  George  Mackinsie,  ^  Lord  Advocate  under 
King  Charles  and  James  the  Second,  whose  au-^ 
thority  carries  with  it  a  fair  proportion  of  weight, 
says  ''Consent  de  prasenti  is  that  in  which  mar- 
'^  riage  doth  consist.  Consent  defiUuro  is  a  pro- 
"  mise ;  this  is  not  marriage,  for  either  party  may 
*'  resile  rebus  integris ;"  manifestly  intimating  that 
this  conid  not  be  done  under  the  consent  de 
prasenii. 

Another  authority  of  more  modern  date,  but 
intitled  to  the  greatest  respect,  is  Mr.  Erskine,  a 
writer  of  institutional  law  ;  by  him  it  is  expressly 
laid  down''  that  "marriage  consists  in  the  present 
*'  consent,  whether  that  be  by  words  expressly, 
*'  or  tacitly,  by  marital  cohabitation,  or  by  ac- 
*'  knowledgment.     Marriage  may  without  doubt 

'•  Mackinsie  Institut.  book  1.  tit.  6.  sec,  3, 
»  B.  1.  tit.  Q,  sec.  5. 
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"  he  perfected  by  the  consent  of  parties  declared 
«'  by   writing,  provided  the  writing  be   so   con- 
"  ceived  as  to  import  a  present  consent."    Nothing 
upon  the  direct  meaning  of  these  words  can  be 
more  clear,  than   tliat  he  held  bodily  conjunc- 
tion not  necessary  in  a  present   contract.     The 
very  note  of  the  anonymous  editor,  to  whom,  as 
an  anonymous  editor,  no  authority  can  be  allowed, 
whatever  may  be  the  weight  that  really  belongs  to 
it,  admits  this;  for  he  says,  "  From  the  later  deci- 
"  sious  of  the  Court,  there  is  reason  to  doubt,  if  it 
"  can  now  be  held  as  law,  that  the  private  declara- 
"  tions   of  parties,    even  in   writing,    are  per  se 
*'  equivalent  to  actual  celebration  of  marriage  ;" 
admitting,  by  that  mode  of  expression,  that  such 
was  the  doctrine  of  the  text  and  of  the  times 
when  it    was  composed.     Mr.  Clerk  says,  "  lie 
"  considers  the  doctrine  to  he  incorrect,''  thereby 
likewise  admitting  it  to  be  the  doctrine  contained 
in  these  words. 

I  am  not  enabled  to  say  how  far  Mr.  Hutche- 
son's  book  can  be  considered  as  a  work  of  autho- 
rity. It,  however,  carries  with  it  most  respectable 
credentials,  if  it  be  true  what  has  been  asserted 
in  the  argument,  that  it  has  been  sanctioned  by 
the  approbation  of  several  of  the  Judges  of 
Scotland,  and  particularly  of  Sir  Hay  Campbell, 
who  refers  to  it  in  his  deposition  as  a  book 
of  credit,  and  under  whose  patronage  it  is  pub- 
lished, and  to  whose  perusal  it  is  said  to  have 
been  submitted  previously  to  its  publication.     His 
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statement  of  the  law  of  Scotland  is  full  and  ex- 
plicit in  favour  of  the  doctrine,  that  private  mu- 
tual declarations  require  no  bodily  consun»natiou 
to  constitute  a  marriage.     He  says  that  the  an- 
cient principle  to    this   effect  has  been   happilij 
retained  in  the  law  of  Scotland,  speaking  with 
similar  feelings  of  attachment  to  it,  which  are  ob- 
servable in  our  Swinburn,  when  he  talks  of  the 
Repealing  Statute  of  Edward  VI.  as  being  ivor- 
thily  and  for  good  reasons  enacted,  though  a  regard 
to  domestic  security  has  induced  us  to  extinguish 
it  entirely  in  this  part  of  the  island  by  the  legis- 
lative provisions  of  later  times,     Mr.  Hutcheson 
mentions  it  as  a  fact,  that  in  the  case  of  M'Adam 
against  Walker,  7ione  ojihe  Judges^  ivho  dissented 
from  the  judgment,  disputed  that  doctrine  of  the 
laiv.     His  testimony  to  such  a  fact  is  equivalent 
to   that  of  any  person  of  unimpeached  credit — 
even  to  that  of  Lord  Stair  or  Mr.  Erskine;  he 
has  asserted  it  in  the  face  of  his  profession  and 
the  public,     and  at  the  hazard  of  being  contra- 
dicted, if  he  has  stated  it  untruly,  by  the  united 
voice  of  the  whole  bench  and  bar  of  his  country. 
In  support  of  the  opposite  opinion,  no  ancient 
writer   of  authority   has  been   cited.     The  only 
writer   named,    is    of  very   modern    date,  Lord 
Kaimes,  a  man  of  an  ingenious  and  inquisitive 
turn  of  mind,    and  of  elegant  attainments,    but 
whose  disposition,  as  he  admits,  did  not  lead  him 
to  err  on  the  side  of  excessive  deference  to  autho- 
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rity   and   establishment.     The  very  title  of  his 
book  is  sufficient  to  excite  caution  ;  elucidations 
respecting  the  law  of  Scotland  may  sfeem  to  imply 
rather  proposed  improvements  than  expositions 
of  the  existing-  law.     He  says  in  his  preface,   that 
"  he  brings  into  the  work  the  sceptical  spirit, 
"  wishing-  and  hoping  t6  excite  it  in  others,  and 
"  confesses  that  he  had  perhaps  indulged  it  too 
"  much."     But  supposing  that  it  is  liable  to  no 
objection  of  this  kind,  the  whole  of  his  chapter 
on  these   subjects,    so  far   as    this    question    is 
concerned,  relates  entirely  to  the  effect  of  a  pro- 
mise de  Juturo  cum  copula,  which  has  no  applica- 
tion to  the  present  case,  unless  it  is  assumed,  that 
this  amounts  to  the  same  thing  ideiitically  in  law, 
to  all  intents  and  purposes,  as  a  contract  de  pra- 
senti.     I  must  add  that  his  extreme  inaccuracy, 
in  what  he  ventures  to  state  with  respect  both  to 
the  ancient  Canon  Law  and  to  the  modern  Eng- 
lish law,  tends  not  a  little  to  shake  the  credit  of 
his  representations  of  all  law^  whatever.     In  this 
''chapter   he   asserts  that  by  the  present  law  01 
England,  a  mutual  promise  of  marriage  defuturo 
is  a  good  foundation  to  compel  a  refmctory  party 
to  complete  the  marriage,   by  process  in  the  Spi- 
ritual Court.     I  mean  no  disrespect  to  the  me- 
mory of  that  ingenious  person,  when  I  say,  that 
it  is  an  extraordinary  fact  that  it  should  have 

•>  Page  32;. 
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been  a  secret  to  any  man  of  legal  education  in 
any  part  of  this  island,  that  the  law  of  England 
has  been  directly  the  reverse  for  more  than  half  a 
century. 

No  other  reference  to  any  known  writer  of 
eminence  is  produced ;  it  is  easy,  therefore,  to 
strike  the  balance  upon  this  class  of  authorities  ; 
they  are  all  in  one  scale,  a  very  ponderous  mass 
on  one  side,  and  totally  unresisted  on  the  other. 

I  come  thirdly,  to  the  last  and  highest  class  of 
authorities,  that  of  cases  decided  in  the  Scotch 
tribunals. — Many  of  these  have  been  alluded  to  in 
the  learned  expositions  which  have  been  quoted, 
but  such  of  them  (and  they  are  not  few  in  num- 
ber) as  apply  to  the  cases  of  promises  de  futuro 
cum  copula  I  dismiss  for  the  present,  observing 
only,  that  if  a  promise  of  this  kind  be  equivalent 
to  a  contract  de  prctsenti  nudis  Jinibus,  the  result 
of  those  cases  appears  to  me  strongly  to  incline 
to  the  conclusion  deduced  from  the  two  former 
classes  of  authority. 

With  regard  to  decided  cases,  I  must  observe 
generally,  that  very  few  are  to  be  found  in  any 
administration  of  law  in  any  country  upon  ac- 
knowledged and  settled  rules.  Such  rules  are 
not  controverted  by  litigation,  they  are  therefore 
not  evidenced  by  direct  decision :  They  are  found 
in  the  maxims  and  rules  of  books  of  text-law. 
It  would  be  difficult,  for  instance,  to  find  an 
English  case  in  which  it  was  directly  decided, 
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that  the  heir  takes  the  real,  and  the  executor  the 
personal  estate ;  yet  though  nothing  can  be  more 
certain,  it  is  only  incidentally  and  obiter  that  such 
a  matter  can  force  itself  upon  any  recorded  ob- 
servation of  a  Court ;  equally  difficult  would  it 
be  to  find  a  litigated  case  in  the  Canon  Law,  esta- 
blishing the  doctrine,  that  a  contract  per  verba 
de  prcBsenli  is  a  present  marriage,  though  none  is 
more  deeply' radicated  in  that  law. 

The  case  of  Cochrane  versus  Edmonston,  before 
the  Court  of  Session  in  the  year  1804,  was  a  case 
of  Q.o\\ix2iQX  de  prcesenti,  and  of  this  I  shall  take 
the  account  given  by  Mr.  Clerk.  The  Court 
there  held,  "  that  a  written  acknowledgment  de 
"  prcesenti  was  sufficient  to  constitute  a  marriage. 
"  The  interlocutor  of  the  Lord  Ordinary,  which 
*'  the  Court  adhered  to,  rests  upon  the  consent 
"  of  parties  to  constitute  a  marriage  de  pr(Esenti 
"  without  referring  to  the  copula.''  Mr.  Clerk 
says,  "  he  cannot  suppose  the  Court  overlooked 
"  the  very  material  circumstance  of  the  copulay" 
which  did  exist  in  that  case,  and  which  he  says 
"  would  have  been  sufficient  with  a  bare  promise 
•'  to  bind  the  man  to  marriage." — I  find  great  dif- 
ficulty in  acceding  to  this  observation,  particu- 
larly Avhei}  it  is  stated  that  the  Court  adhered  to 
the  interlocutor,  which  expressed  the  directly 
contrary  doctrine,  and  even  if  it  had  not  so  done,  it 
appears  to  me  to  be  an  inaccuracy  too  striking  to 
attribute  to  that  Court,  that  they  should  have  de- 
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clared  consent  cle  prcesenti  sufficient,  a\  itliout  ex- 
press mention  of  the  copula,  if  they  had  thought  it 
a  necessary  ingredient  in  the  validity  of  the  mar- 
riage. What  Mr.  Clerk  says  of  his  disposition 
to  advise  an  appeal  in  particular  cases,  is  not  ne- 
cessary to  be  noticed'in  the  present  consideration, 
which  regards  only  actual  decisions,  and  not  pri- 
vate opinions,  however  respectable.  He  admits 
expressly,  that  on  the  evidence  of  the  report,  he 
thinks  it  at  least  highly  probable,  that  some  such 
doctrine  as  that  held  by  Mr.  Erskine  was  laid 
down  ill  that  case  by  the  Judges. 

The  next  case  which  I  shall  mention  is  that  of 
Taylor  and  Kello,  which  occurred  in  i786.  This 
was  an  action  of  declarator  of  marriage  instituted 
by  Patrick  Taylor  against  Agnes  Kello,  and  was 
grounded  on  a  written  acknowledgment  in  the 
following  words:  "  I  hereby  declare  you,  Patrick 
"  Taylor,  in  Birkenshavv,  my  just  and  lawful 
^'  husband,  and  remain  your  atiectionate  wife, 
"  Agnes  Kello."  Kello  delivered  this  written  de- 
claration to  Taylor,  and  received  from  him  an- 
other mutatis  mutandis  in  the  same  terms,  which 
she  afterwards  destroyed.  There  was  no  suffi- 
cient evidence  to  support  the  concubilus,  but  the 
Report  states,  that  the  Court,  in  its  decisio7i,  held 
this  to  be  out  of  the  question.  The  Commissaries 
"  found  the  mutual  obligations  relevant  to  infer 
"  marriage  between  the  parties,  and  found  them 
'*  married  persons  accordingly."     This  sentence 
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was  affirmed   by  the  Court  of  Session,  theiigh 
tliat  Court  was  much  divided  upon  the  occasion, 
some  of  the  Judges  considering  the  declaration 
as  merely  intended  to  signify  a  willingness  to 
enter  into  a  regular  marriage  ;  but  a  majority  of 
the  Court  thought,  in  conformity  to  the  judgment 
of  the  Commissaries,  that  the  marriage  was  suffi- 
ciently established.     This  sentence  was  reversed 
by  the  House  of  Lords,  but  upon  the  express 
grounds  that  neither  of  the  parties  understood 
the  papers  respectively  signed  by  them  to  contain 
a  final  agreement  to  consider  themselves  as  mar- 
ried persons;  on  the  contrary  it  was  agreed  that 
the  writing  was  to  be  delivered  up  whenever  it 
was  demanded  :  The  whole  subsequent  conduct 
of  the  parties  proving  this  sort  of  agreement.     It 
appears  then  that  this  was  not  considered  by  the 
House  of  Lords  an  irrevocable  contract,  such  as 
that  of  marriage  is  in  its  own  nature,  from  which 
the  parties  cannot  resile  even  by  joint  consent, 
much  less  on  the  demand  of  one  party  only. 
This  case,  I  think,  goes  strongly  to  affirm  the 
doctrine,  that  an  irrevocable  contract  de  praesenti 
does  of  itself  constitute  a  legally  valid  marriage. 
Mr.  Cathcart  admits  in  his  deposition  that  this 
sentence  of  the  Commissaries,  confirmed  by  the' 
Court  of  Session,  would  have  been  a  decision  in 
favour  of  the  doctrine,  that  a  contract  de  pra- 
senti  constitutes   a  marriage,  if  it  had  not  been 
reversed  \)y  the  House  of  Lords.     But  as  it  was 
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clearly  reversed  upon  other  grounds,  the  autho- 
rity of  the  two  Courts  stands  entire  in  favour 
of  the  doctrine.  Mr.  Gillies  thinks  the  reversal 
hostile  to  the  doctrine,  but  he  has  not  favoured 
the  Court  with  the  grounds  on  which  he  enter- 
tains this  opinion.  Mr,  Clerk  contents  himself 
with  saying,  that  the  doctrine  is  not  recognized : 
Most  assuredly  it  is  not  disclaimed  ;  on  the  con- 
trary, the  presumption  is,  that  if  the  contract  had 
been  considered  irrevocable,  the  House  of  Lords 
would  have  attributed  to  it  a  very  different 
effect. 

In  the  case  of  Inglis  against  Robertson,  which 
was  decided  in  the  same  year,  the  Commissaries 
sustained  a  marriage  upon  a  contract  de  prce- 
seniii  and  this  sentence  was  affirmed  by  the  Court 
of  Session  upon  appeal,  and  afterwards  by  the 
House  of  Lords.  The  accounts  vary  with  respect 
to  the  proof  of  concubitus  in  this  case,  which 
renders  it  doubtful  whether  the  decision  was 
grounded  on  the  acknowledgment  only,  or  re- 
ferred likewise  to  the  copula.  If  it  had  no  such 
reference,  then  it  is  a  case  directly  in  point: 
but  if  it  had,  it  certainly  cannot  be  insisted  upon 
as  authority  upon  the  present  question. 

The  case  of  Ritchie  and  Wallace^  which  was 
before  the  Court  of  Session  in  1 792,  is  not  re- 
ported in  any  of  the  books,  but  is  quoted  by  Mr. 
Hamilton,  who  was  of  counsel  in  the  cause.  It 
was  the  case  of  a  ivritten  declaration  of  an  exist- 
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ino-  marriage,  hut  accompanied  with  a  promise  (hat 
it'sJwidd  he  celehraied  in  the  church  at  some  future 
and  convenient  time.  Tliis  very  circumstance  of 
a  provision  for  a  future  public  celebration  might 
of  itself  have  raised  the  question,  in  the  minds  of 
some  Judges,  whether  these  acknowledgments 
could  be  considered  as  relating  to  a  matrimonial 
contract  already  formed  and  perfected  in  the  con- 
templation of  the  parties  themselves  ;  and  this  is 
sufficient  to  account  for  th?  diversity  of  the  opi- 
nion of  the  Ju'dges  upon  the  case,  without  resort- 
ing to  any  supposed  difference  of  opinion  on  the 
general  principle  of  law  now  controverted.  The 
woman  was  pregnant  by  the  man  when  she  re- 
ceived this  writtexi  declaration  from  him,  but,  as 
I  understand  the  case,  nothing  rested  in  judg- 
ment upon  this  fact ;  for  Mr.  Hamilton  says,  the 
yvomdiXi  founded  on  the  written  acknowledgment  as 
a  declaration  de  prcesenti  constituting  a  marriage, 
which  conclusion  of  law  was  controverted  by  the 
man  ;  but  the  Court,  by  a  majority  of  six  Judges 
to  three,  found  the  acknowledgment  liheiled,  rele- 
vant to  infer  the  marriage . 

The  case  of  M'Adam  against  Walker,  (13th  of 
November,  1806,)  which  underwent  very  full  dis- 
cussion, is  by  all  parties  admitted  to  be  a  direct 
<lecision  upon  the  point,  though  it  was  certainly 
attended  with  some  difference  of  opinion  amongst 
the  Judges  by  whom  it  was  decided.  In  that 
case  Ehzabeth  AValker  had   cohabited  with  Mr. 
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M'Adam,  and  borne  him- two  daughters.  In  the 
presence  of  several  of  his  servants,  whom  he  had 
called  into  the  room  for  the  purpose  of  witnessing- 
the  transaction,  he  desired  Elizabeth  Walker  to 
stand  up  and  give  him  her  hand;  and  she  having 
done  so,  he  said,  "  This  is  my  lawfid  wife,  and 
"  these  my  lawful  children."  On  the  same  day, 
without  having  been  alone  with  Walker  during 
the  interval,  he  put  a  period  to  his  existence. 
The  Court  held  the  children  to  be  legitimate.  It 
appears  clearly  that  in  this  case  there  had 
been  a  copula  antecedent,  though  none  could 
have  taken  place  subsequent  to  the  declaration : 
It  could  not  therefore  have  been  upon  the  ground, 
of  want  of  copula  that  Sir  Hay  Campbell,  who 
holds  a  prior  copula  as  good  as  a  subsequent  one, 
joined  the  minorily  in  resisting  that  judgment. 
It  is  stated  by  Mr.  Hutcheson,  as  a  matter  of 
fact,  that  "  none  of  the  Judges  disputed  the  law," 
but  there  were  other  grounds  of  dissent  arising 
out  of  the  circumstances  of  the  case,  uncon- 
nected with  the  legal  question.  "  The  Judges. 
"  entertained  doubts  of  the  sanity  of  Mr.  M'Adam 
^*  at  the  time  of  the  marriage;  they  considered 
"  also,  that  when  he  made  the  declaration  he  had 
"  formed  the  resolution  of  suicide,  and  therefore 
"  did  not  mean  to  live  with  the  woman  as  his 
"  wife."  It  is  said  that  this  decision  of  the  Court 
of  Session  is  appealed  from,  and  therefore  cannot 
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be  held  conclusive  upon  the  point.  At  any  rate 
It  expresses  the  judgment  of  That  Court  upon 
the  principle,  and  the  appeal,  whatever  the 
ground  of  it  may  be,  does  not  shake  the  respect 
which  I  owe  to  that  authority  whilst  it  exists  uiit 

shaken. 

I  might  here  call  in  aid  the  numerous  cases 
where  promise  cum  copuM  has  been  admitted  to 
constitute  a  marriage,  if  the  rule  of  the  Canon 
Law,   transfused  into    the  law  of  Scotland,    be 
sound,   that  copula  converts    a   promise    de  fii- 
turo  into  a  contract  de  prcesenli.     If  it  does  not» 
if  copula  is  required  in  a  contract  de  prasenti^ 
what    intelligible    difference    is    there    between 
the    two—between  a   promise  de  futuro   and   a 
contract  de  prcesenti? — None    whatever.      They^ 
stand  exactly  upon  the  same  footing.— A  propo- 
sition,   I   will   venture  to    say,    never   heard  of 
in  the  world,    except  where  positive  regulation 
has  so  placed  them,  till  these  recent  controver- 
sies respecting  the  state  of  the  marriage  law  of 
Scotland. 

I  might  also  advert  to  the  marriages  at  Gretna 
Green,  where  the  blacksmith  supplies  the  place  of 
the  priest  or  the  magistrate.  I'he  validity  of  these 
marriages  has  been  affirmed  in  England  upon  the 
certificates  of  Scotch  law,  without  reference  to  any 
act  of  consummation,  for  such  I  think  was  clearly 
the  exposition  of  the  law  as  contained  in  the  opi= 
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lish  Court  of  Chancery  founded  its  decision  in  the 
case  of  Grierson  and  Grierson. 

What  are  the  cases  which  have  been  produced 
in  contradiction  to  this  doctrine  ?  As  far  as  I  can 
judge,  none,— except  cases  similar  to  those  which 
have  been  already  stated,  where  the  superior 
Court  has  overruled  the  decisions  of  the  Court  be- 
low, and  pronounced  against  the  marriage,  upon 
grounds  which  leave  the  principle  perfectly  un- 
touched.--The  case  of  M'Lauchlan  cow^mDobsonj 
in  December,  1790,  was  a  case  of  contract  per 
verba  de  prcesenti  where  there  was  no  coimla,  in 
which  the  Commissaries  declared  for  the  validity 
of  the  marriage,  and  the  interlocutor  was  alteredby 
the  Court  of  Session.  But  upon  what  grounds  was 
that  sentence  reversed?  Mr.  Hutcheson  states, 
that  "the  Court  did  not  think  there  was  sufficient 
**  evidence  of  a  real  de  prcesenti  matrimonial  con-' 
'*  sent."  Mr.  Hume  says,  "  the  conduct  of  the 
*'  parties  had  been  variable  and  contradictory," 
and  Sir  Hay  Campbell  says,  "  there  were  circum- 
"  stances  tending  to  shew  that  the  parties  did  not 
"  truly  mean  to  live  together."  The  dicta  of  Lord 
Justice  Clerk  M'Queen  have  been  quoted  and 
much  relied  upon;  but  I  must  observe,  that  they 
come  before  the  Court  in  a  way  that  does  not  en- 
title  them  to  much  judicial  weight:  They  are 
stated  by  Mr.  Clerk  to  be  found  in  notes  of  the 
hand-writing  of  Mr.  Henry  Erskine,  who  is  not 
himself  examined  for  the  purpose  of  authenticat-^ 
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ing  tiiein,  although  interrogatories  are  addressed 
to  other  persons  with  respect  toother  legal  autho- 
rities, for  which  they  are  much  less  answerable. 
They  are  taken  very  briefly,  without  any  context, 
nor  is  it  stated  in  Mhat  manner,  whether  in  the 
form  of  dis?cussion  or  decision,  they  fell  from  that 
learned  Judge.     He  is,  however,   made  to  say, 
•'  The  case  of  M'Lauchlan  against  Dobson  new, 
"  but  the  law  is  old  and  settled.     Two  facts  ad- 
"  mitted  hinc  iude,  no  celebration,  no  concuhitus, 
'?  nor    promise  of  marriage  followed  by  cojmla; 
"contract  as  to  land  not  binding  till  regularly 
"  executed,  unless  where  res  non  sunt  integrce.'' 
This  proposition  that,   "  contract  as  to  land  not 
"  binding  till  regularly  executed,"  proves  little, 
because  it  may  refer  to  rules  that  are  confined  to 
agreements  respecting  that  species  of  property, 
and  even  with  regard  to  that  species  of  property 
the  contract  may  be  sufficiently  executed  by  the 
signing  of  articles  or  deeds,  though  there  is  no 
entry  upon  the  land.   "  A  promise  without  copula 
*'  locus  poenitentice — even  verbal  consent  de  pra^- 
"  senti  iidimts pcenitetitia,'' — that  is  the  matter  to  be 
proved.     "  Form  of  contracts    contains  express 
"  obligation  to   celebrate ;    till    that   done  either 
party  may  resile."— -The  reason  is  that  these  same 
forms  contain  words  which  qualify  the  present 
engagement  by  giving  them  a  mere  promissory 
effect.     "  Private  consent  is  not  the  consensus  the 
"  law  looks   to.     It  must  be  before  a  priest  or 
'^  something  equivcdent-^  they  must  take  the  oath 
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**  of  God  to  each  other;"  this  may  be  done  in 
private  to  each  other,  as  it  actually  was  done  in 
the  case  of  Lord  Fitzmaurice:  "  a  present  consent 
*'  not  followed  by  any  thing-  may  be  mutually  be 
*'  given  up,  but  if  so,  it  cannot  be  a  marriage."  To 
be  sure  if  the  propositions  contained  in  these  dicta 
are  correct,  if  it  be  true  that  a  contract  de  prce- 
senti  may  be  mutually  given  up,  then  certainly 
it  cannot  constitute  a  marriage;  but  that  is  the 
very  question  which  is  now  to  be  determined  upon 
the  comparative  weight  of  authorities;  J  admit 
the  authority  of  Lord  Brax field,  deliberately 
and  directly  applied  to  any  proposition  to  which 
his  mind  was  addressed,  to  be  entitled  to  the 
highest  respect;  But  [  have  already  adverted  to 
the  loose  manner  in  which  these  dicta  are  attri- 
butable to  him,  and  it  is  certainly  a  pretty  strong 
circumstance  against  giving  full  effect  to  these 
dicta  so  introduced  without  context  and  without 
authentication,  that  Lord  Braxfield,  as  Lord  Or- 
dinary, refused  the  Bill  of  Advocation  in  the  case 
of  Taylor  and  Kello  complailiing  of  the  sentence 
of  the  Consistorial  Court,  which  found  "  mutual 
"obligations  relevant  to  infer  a  marriage." 

The  other  case  that  has  been  mentioned,  is 
that  of  M'Innes  against  More,  which  came  be- 
fore the  House  of  Lords  upon  appeal  in  the  year 
1782.  The  facts  therein  were,  that  the  man,  at 
the  woman's  desire,  had  signed  the  acknowledg- 
ment not  for  the  purpose  of  making  a  marriage, 
but  merely  as  a  colour  to  serve  another  and  dif- 
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ferent  purpose  mutually  concerted  between  thenj, 
namely,  that  of  preventing  the  disgrace  arising 
from  the  pregnancy  of  the  woman.  The  Com- 
missaries and  the  Court  of  Session  had  found  the 
facts  relevant  to  infer  a  marriage,  but  the  House 
of  Lords,  considering  the  transaction  as  a  mere 
blind  upon  the  world,  and  that  no  alteration  of 
the  status  personarum  was  ever  intended  by  the 
parties  themselves,  reversed  the  sentence,  and  pro- 
nounced against  the  marriage. 

I  am  not  aware  of  any  other  decided  cases 
which  have  been  produced  against  the  proposi- 
tion that  a  contract  de  prcesenti  (be  it  in  the  way 
of  declaration  or  acknowledgment^  constitutes,  or, 
if  you  will,  evidetices  a  marriage.  It  strikes  me, 
upon  viewing  these  cases,  that  such  of  them  as 
are  decided  in  the  affirmative,  have  been  ad- 
judged directly  upon  this  principle,  and  that 
where  they  have  been  otherwise  determined,  it 
turns  out  that  they  have  rested  upon  specialties, 
upon  circumstances  which  take  them  out  of  the 
common  principle,  and  produce  a  determination 
that  they  do  not  come  within  it.  If  they  do  not 
go  directly  to  the  extent  of  affirming  the  principle, 
they  at  least  imply  a  recognition  of  it,  a  sort  of 
tacit  assent  and  submission  to  its  authority,  an 
acknowledgment  of  its  being  so  deeply  intrenched 
in  the  law,  as  not  to  be  assailable  in  any  general 
and  direct  mode  of  attack.  The  exceptions  prove 
the  rule  to  a  certain  degree.     It  was  proved  in  all 
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those  cases  where  there  was  a  judgment  £(p- 
parently  contradictory,  that  in  truth  they  wer^ 
not  real  matrimonial  contracts  de  prcesenti.  The 
effect  was  not  attributed  to  them,  because  they 
were  not  considered  as  such  contracts.  I  cannot 
but  think,  that  when  case  upon  case  came  before 
the  House  of  Lords  in  which  that  principle  was 
constantly  brought  before  their  eyes,  they  would 
have  reprobated  it  as  vicious  if  they  had  deemed 
it  so,  instead  of  resorting  to  circumstances  to 
prove  that  the  principle  could  not  be  applied  to 
them.  1  may  without  impropriety  add,  that  the 
Lord  Chancellors  of  England  have  always,  as  I 
am  credibly  informed,  in  stating  their  understand- 
ing of  Scotch  law  upon  such  subjects  to  the 
House  of  Lords,  particularly  Lord  Thurlow, 
been  anxious  to  hold  out  that  law  to  be  strictly 
conformable  to  the  canonical  principles,  and  have 
scrupulously  guarded  the  expressions  of  the  pub- 
lic judgments  of  the  House,  against  the  possible 
imputation  of  admitting  any  contrary  doctrine. 

Upon  the  whole  view  of  the  evidence  applying 
to  this  point,  looking  first  to  the  rule  of  the  gene- 
ral matrimonial  law  of  Europe, — to  the  principle 
which  I  venture  to  assume,  that  such  continues 
to  be  the  rule  of  Scotch  matrimonial  law,  where 
it  is  not  shewn  that  that  law  has  actually  resiled 
from  it, — to  the  opinions  of  eminent  professors  of 
that  law,— "to  the  authority  of  text  writers,  and  to 
he  still  higher  authority  of  decided  eases  (even 
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willioiit  calling  in  aid  all  those  cases  which  apply 
a  similar  rule  to  a  promise  cum  copula)  I  think 
that  being'  compelled  to  pronounce  a  judgment 
upon  this  point,  I  am  bound  to  say,  that  1  enter- 
tain as  confident  ah  opinion  as  it  becomes  me 
to  do,  that  the  rule  of  the  law  of  Scotland  re- 
mains unshaken  ;  that  the  contract  de  prcesenti 
does  not  require  consummation  in  order  to  be- 
come "very  matrimony;"  tliat  it  does,  ipso  facto, 
et  ipso  jure,  constitute  the  relation  of  man  and 
wife.  There  are  learned  and  ingenious  persons 
in  that  country,  who  appear  to  think  this  rule 
too  lax,  and  to  wish  to  bring  it  somewhat  nearer 
to  the  rule  which  England  has  adopted  ;  but  on 
the  best  judgment  which  I  can  form  upon  the 
subject,  it  is  an  attempt  against  the  general  stream 
of  the  law,  which  seems  to  rim  in  a  direction 
totally  different,  and  is  not  to  be  diverted  from 
its  course  by  efforts  so  applied.  H  it  be  fit  that 
the  law  of  Scotland  should  receive  an  alteration, 
of  which  that  country  itself  is  the  best  judge,  it 
is  fit  that  it  should  receive  that  alteration  in  a  dif- 
ferent mode  than  that  of  mere  interpretation. 

When  J  speak  of  a  contract,  I  mean  of  course 
one  that  is  attended  with  such  qualifications  as 
the  law  of  Scotland  requires  for  such  a  contract, 
and  which  in  truth  appear  to  me  to  be  very  little 
more  than  what  all  law  requires  for  all  contracts 
of  every  description,  and  without  which  an  appa- 
rent contract  upon  any  subject  is,  in  truth,  no 
contract  at  all ;  for  having  been  led,  by  the  man- 
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iwY  in  wliich  these  qualifications  are  sometimes 
described,  to  suppose  at  first,  that  they  were  of  a 
2)eculicir  and  characteristic  nature,  I  really  cannot, 
upon  consideration,  discover  in  them  any  thing 
more  than  the   ordinary  qualifications   requisite 
in    all  contracts.     It  is  said   that  the   marriage 
contract  must  not  be  extorted  hy  force  or  fraud. 
Is  it  not  the  general  law  of  contracts,  that  they 
are   vitiated   by  proof  of  either?  In   the  present 
case,    menace    and   terror  are   pleaded    in    Mr. 
Dalrymple's     allegation     as     to    the    execution 
of  the  first   contract  No.   2,    for  as  to  iX^e  pro- 
mise No.    ],   he  admits  that  it  was  ^\\en  merely 
at    the    entreaties   and   instigation   of  the    lady^ 
(an    admission     not    very    consistent    with    the 
suggestion    of    the     terror    afterwards    applied) 
but   he  asserts   that   he  executed  this  contract, 
*'  being  absent  from  his  regiment,  without  leave, 
•'  alone  with  her,  and  unknown  to  her  father,  and 
"  urged  by  her  threats  of  calling  him  in." — What 
was  to  be  the  effect  of  calling  in  the  father,  which 
produced   so    powerful  an  impression  of  terror 
in  his  mind,  he  does  not  explain ;  still  less  does  he 
attempt  to  prove  ihefact,  for  he  has  not  read  the 
only  evidence  that  could  apply  to  it,  the  sworn 
answers  of  the  lady  to  this  statement  of  a  trans- 
action passing  secretly  between  themselves,  and 
in  which  answers  it  is  positively  denied.  This  aver- 
ment of  menace  and  terror  is  perfectly  inconsis- 
tent with  every  thing  that  follows ;  with  the  reitera- 
ted declaration  contained  in  No.  10,  and  with  the 
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letters  which  he  continued  to  write  in  the  same 
style  for  a  year  afterwards.  Could  the  paper  No. 
10,  have  been  executed  by  a  man  smarting  under 
the  atrocious  injury  of  having  been  compelled  by 
menaces  to  execute  one  of  the  like  import?  Could 
these  letters,  breathing  sentiments  of  unalterable 
fondness,  have  been  addressed  to  the  person  by 
whom  he  had  been  so  treated  ?  Nothitig  can  be 
apparently  more  unfounded  than  this  suggestion 
of  menace  and  terror.  It  is  said  that  it  must  be 
a  deliberate  contract.  It  is,  1  presume,  implied 
in  all  contracts,  that  the  parties  have  taken  that 
time  for  consideration  which  they  thought  neces- 
sary, be  that  time  more  or  less,  for  no  where  is 
there  assigned  a  particular  tempus  deliberaHcli  for 
the  marriage  contract,  any  more  than  for  any  other 
contract.  It  is  said  that  it  must  be  serious^  so 
surely  must  be  all  contracts ;  they  must  not  be 
the  sports  of  an  idle  hour,  mere  matters  of  plea- 
santry and  badinage,  never  intended  by  the  par- 
ties to  have  any  serious  effect  whatever;  at  the 
same  time  it  is  to  be  presumed,  that  serious  ex- 
pressions applied  to  contracts  of  so  serious  a 
nature  as  the  disposal  of  a  man  or  woman  for 
life,  have  a  serious  import.  It  is  not  to  be  pre- 
sumed a  priori,  that  a  man  is  sporting  with  such 
dangerous  play-things  as  marriage  engagements. 
Again  it  is  said  that  the  animus  contraheniium 
must  be  regarded :  Is  that  peculiar  to  the  mar- 
riage contract?  It  is  in  the  intention  of  the  par- 
ties that  the  substance  of  every  species  of  contract 
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subsists,  and  what  is  beyond  or  adverse  to  their 
intent  does  not  belong  to  the  contract.  But  then 
that  intention  is  to  be  collected  (primarily  at 
least)  from  the  words  in  which  it  is  expressed ; 
and  in  some  systems  of  law,  as  in  our  own,  it  is 
pretty  exclusively  so  to  be  collected.  You  are 
not  to  travel  out  of  tlie  interition  expressed  by  the 
words,  to  substitute  an  intention  totally  different 
and  possibly  inconsistent  with  the  words.  By 
the  matrimonial  law  of  Scotland  a  latitude  is 
allowed,  which  to  us  (if  we  had  any  right  to 
exercise  a  judgment  on  the  institutions  of  other 
countries  with  which  they  are  well  satisfied) 
might  appear  somewhat  hazardous,  of  substi- 
tuting another  serious  intention  than  that  which 
the  words  express,  to  be  proved  by  evidence 
extrinsic,  and  totally,  as  we  phrase  it,  dehors  the 
instrument,  This  latitude  is  indulged  in  Scot- 
land to  a  very  great  degree  indeed,  according  to 
Mr.  Erskine.  In  all  other  countries  a  solemn 
marriage  in  facie  EcclesicE  facit  fidem ;  the  par^ 
ties  are  concluded  to  mean  seriously,  and  deli- 
berately, and  intentionally,  what  they  have 
avowed  in  the  presence  of  God  and  man,  under 
all  the  sanctions  of  religion  and  of  law ; — Not  so 
in  Scotland,  where  all  this  may  pass,  as  Mr. 
Erskine  relates,  and  yet  the  parties  are  at  liberty 
to  shew,  that  by  virtue  of  a  private  understand- 
ing between  themselves,  all  this  is  mere  imposi- 
tion and  mockery,  without  being  entitled  to  any 
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effect  whatever.     But  be  the  law  so,  still  it  lies 
upon  the  party,  who  impeaches  the  intention  ex- 
pressed by  the  v/orcls,  to  answer  two  demands, 
which  the  law,  I  conceive,  must  be  presumed  to 
make  upon  him ;  first,  he  must  assign  and  prove 
some  other  intention,  and  secondly,  he  must  also 
prove  that  the  intention  so  alleged  by  him,  was 
fully  understood  by  the  other  party  to  the  con- 
tract, at  the  time  it  was  entered  into :  For  surely 
\t  cannot  be  represented  as  the  law  of  any  civi- 
lize^l  country,  that  in  such  a  transaction  a  man 
shall  use  serious  words,  expressive  of  serious  in- 
tentions, and  shall  yet  be  afterwards  at  liberty  to 
aver    a    private   intention   reserved   in   his    own 
In  east  to  avoid  a  contract  which  was  differently 
understood  by  the  party  with  whom  he  contracted. 
I  presume,  therefore,  that  what  is  said  by  Mr. 
Craigie  can  have  no  such  meaning,  "  that  if  there 
"  is  reason  to  conclude,  from  the  expressions  used, 
*'  that  both  or  either  of  the  parties  did  not  un- 
*\  der^tand  that  they  were  truly  man  and  wife,  it 
*'  would  enter  into  the  question  whether  married 
"  or  not,"  because  this   would  open  a  door    to 
frauds,    which  the  justice,    and  humanity,  and 
policy  of  all  law  must  be  anxious  to  keep  shut. 
In  the  present  case  no  other  animus  is  set  up  and 
endeavoured  to  be  substituted,  but  the  animus 
of  avoiding  danger,  on  which  I  have  already  ob- 
served.    The  assignment  of  that  intent  does  al- 
most necessarily  exclude  any  other,  and  indeed 
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no  other  is  assigned ;  and  as  to  any  plea  that  it 
Mas  differently  understood  by  Miss  Gordon,  the 
other  party  in  this  cause,  no  such  is  offered,  much 
less  is  any  proof  to  that  effect  produced,  unless  it 
can  be  extracted  fi-om  the  letters. 

Do  they  qualify  the  express  contracts,  and 
shew  a  different  intention  or  understanding?  It 
has  been  argued  that  they  contain  some  expres- 
sions which  point  to  apprehensions  entertained 
by  Miss  Gordon  that  Mr,  Dalrymple  would  resile 
from  the  obligations  of  the  contract,  and  others 
that  are  intended  to  calm  those  apprehensions  by 
promises  of  eternal  fidelity,  both  which  it  is 
said  are  inconsistent  with  the  supposition  that 
they  had  knowingly  constituted  themselves  hus- 
band and  wife,  and  created  obligations  de  proe 
scnii,  from  which  neither  of  them  could  resile. 
In  the  first  place,  is  there  this  real  inconsistence? 
Do  the  records  of  this  Court  furnish  no  such  in- 
stance as  that  of  the  desertion  of  a  w  ife  by  her 
husband  ?  And  is  such  an  occurrence  so  entirely 
out  of  all  reasonable  apprehension  in  a  casK  like 
the  present?  Here  is  a  young  gentleman,  a  sol- 
dier, likely  to  be  removed  into  a  country  in  which 
^eiy  different  ideas  of  marriage  prevail,  amongst 
friends  who  would  discountenance  this  connec- 
tion, and  amongst  numerous  objects  wliich  might 
divert  his  affections,  and  induce  him  to  repent  of 
the  step  he  had  taken  in  a  season  of  very  early 
youtli,  and  in  a  fit  of  transient  fondness :  That 
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a  wife  left  in  that  country  exposed  to  the 
.chances  of  a  change  in  his  affections,— to  the  effect 
of  a  long  separation, —to  the  disapprobation  of 
his  friends,— to  the  impressions  likely  to  be 
made  by  other  objects  upon  a  young  and  un- 
settled mind,  should  anticipate  some  degree  of 
danger  is  surely' not  unnatural;  equally  natural 
is  it,  that  he  should  endeavour  to  remove  them  by 
these  renewed  professions  of  constancy.  But 
supposing  that  Miss  Gordon  really  did  entertain 
doubts  with  respect  to  the  validity  of  her  marriage, 
what  could  be  the  effect  of  such  doubts?  Surely 
not  to  annul  the  marriage,  if  it  were  otherwise 
unimpeached.  We  are,  at  this  moment,  enquire 
in^  with  all  the  assistance  of  the  learned  pror 
fessors  of  law  in  that  country,  amongst  Avhorn 
ihere  is  great  discordance  of  opinion,  what  is  the 
effect  of  such  contracts.  That  private  persons, 
compelled  to  the  necessity  of  a  secret  marriage, 
might  entertain  doubts  whether  they  had  satis- 
jfied  the  demands  of  a  law  which  has  been  ren- 
dered so  doubtful,  will  not  affect  the  real  suffici- 
ency of  the  measures  they  had  taken.  Mr  DaU 
rymple  might  himself  entertain  honest  doubts 
upon  this  point;  butif  hefelt  no  doubt  o^  his  oivn 
meaning,  if  it  was  his  intention  to  bind  himself  so 
far  as  hy  law  he  could,  that  is  enough  to  sustain 
the  contract;  for  it  is  not  his  uninformed  opinion 
of  law,  but  his  real  intention  that  is  to  be  re- 
igarded.     A  public  marriage  was  impracticable; 
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he  does  all  that  he  can  to  effect  a  marriage, 
which  was  clandestine,  not  only  at  the  time,  but 
^vhich  was  intended  so  to  continue.  The  lan- 
guage is  clear  and  unambiguous  in  the  expression 
of  intent.  No  other  intention  is  assigned :  and 
it  is  not  such  expressions  as  these  arising  natu- 
rally out  of  the  feelings  which  mast  accompany 
such  a  transaction,  that  can  at  all  affect  its  vali- 
dity. The  same  observations  apply  to  the  ex- 
pressions contained  in  the  later  letters  written  to 
Mr.  Hawkins.  In  one  of  them  she  says,  "  My 
"  idea  is,  that  he  is  not  aware  how  binding  his 
"  engagements  are  with  me,"  and  possibly  he 
might  not.  Still  if  he  meant  at  the  time  to  con- 
tract so  Jar  as  hy  laiv  he  could,  no  doubts  w  hich 
accompanied  the  transaction,  and  still  less  any 
which  followed  it,  can  at  all  alter  its  real  nature 
and  effect.  Miss  Gordon  had  likewise  her  later 
hoars  of  doubt,  and  even  of  despondency,  "  you 
"  will  never  see  me  Mrs.  Dalrymple,"  she  says,  in 
the  spring  of  1807,  to  her  sister;  and  when  it  is 
considered  what  difficulties  she  had  to  encounter, 
at  what  an  immense  distance  she  then  stood  from 
the  legal  establishment  of  her  claims,  having  lost 
her  hold  upon  his  affections,  it  cannot  be  matter 
of  great  surprize,  if  in  the  view  of  a  prospect  so 
remote  and  cloudy,  some  expression  of  dismay 
and  even  of  despair,  should  occasionally  betray 
the  discomposure  of  her  mind.  As  to  wliat  she 
observes  upon  the  alternative  suggested  by  some 
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fiicnd,  of  a  large  sum  of  money  in  lieu  of  her 
rit,-lits  (a  proposition  which  she  indignantly  rejects) 
it  seems  to  point  rather  to  a  corrupt  purchase  of 
her  silvnce,  than  to  any  idea  existing  in  her  mind 
of  a  claim  of  damages  by  way  of  a  legal  solamen 
for  the  breach  of  a  mere  promissory  contract. 

The  declarations,  therefore,  not  being  im- 
peached by  any  of  those  disqualifications  by 
Avhich,  in  the  law  of  Scotland,  a  contradictor  is 
permitted  to  redargue  and  overcome  the  presump- 
tion arising  from  the  production  of  such  instru- 
ments, they  become  in  this  stage  of  the  matter 
proesumptioties  juris  et  de  jure  that  found  an  in- 
stant conclusion  of  marriage,  if  I  am  right  in  the 
position  that  carnal  copulation  is  not  absolutely 
required  to  its  completion.  The  fact  that  these 
papers  were  left  in  her  single  possession  is  insig- 
nificant, for  it  has  well  been  observed  by  Dr. 
Burnaby,  that  it  is  not  mutuality  of  possession, 
but  mutuality  of  inteiition,  that  is  requisite.  It 
is  much  more  natural  that  they  should  be  left  in 
the  possession  of  the  lady,  she  being  the  party 
whose  safety  is  the  more  special  object  of  pro- 
tection, but  there  is  no  proof  here,  that  Mr.  Dal- 
rymple  himself  is  not  possessed  of  a  similar  do- 
cument. He  anxiously  requested  to  have  one, 
and  the  non-production  of  it  by  him,  furnishes  no 
conclusive  proof  that  he  did  not  obtain  his  request. 
If  he  did  not,  it  may  have  been  an  act  of  impru- 
dence, that  he  confided  the  proofs  of  his  marriage 
entirely  to  the  honour  of  the  lady  ;  but  if  he  did, 
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it  is  perfectly  clear  that  she  has  not  betrayed  the 
trust. 

But  f  will  now  suppose  that  this  principal  po- 
sition is  wrong:  that  it  is  either  extracted  from 
erroneous  authorities,  or  erroneously  extracted 
from  authorities  that  are  correct.  I  will  proceed 
then  to  enquire  what  proof  there  is  of  carnal  co- 
pulation having  taken  place  between  the  parties  ; 
and,  upon  this  point,  1  shall  content  myself  with 
such  evidence  as  the  general  law  requires  for  es- 
tablishing such  a  fact :  for  I  find  no  reference  to 
any  authority  to  prove  that  the  law  of  Scotland  is 
more  rigid  in  its  demand,  where  the  fact  is  to  be 
established  in  support  of  a  marriage,  than  for  any 
other  purpose.  It  may  have  happened  that  the 
fact  of  carnal  copulation  has  been  established  by 
a  pregnancy,  or  some  other  evidence  of  as  satis- 
factory a  kind,  in  the  few  cases  which  have  been 
transmitted  to  us,  but  I  find  no  such  exclusive 
rule  as  that  which  has  been  ingeniously  contend- 
ed for  by  Dr.  Edwards,  and  I  take  it  as  an  incon- 
trovertible position,  that  the  circumstances  which 
would  be  sufficient  to  prove  intercourse  in  any 
other  case  would  be  equally  sufficient  in  this  case. 
I  do  not  charge  myself  in  so  doing,  with  going 
farther  than  the  Scotch  Courts  would  do,  and 
would  be  bound  to  do,  attending  to  the  esta- 
blished rules  of  evidence. 

In  the  first  place  I  think  it  is  most  strongly  to 
be  inferred  from  the  paper,  No.  2,  that  some  in- 
tercourse of  a  conjugal  nature  passed  between 
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these  parties.     Miss  Gordon  therein   says,    «'  T 
"  liereby  promise  tliat  nothing  but  the  greatest 

"  necessity,  (necessity  which  — situation 

"  alone  can  justify,)  shall  ever  force  me  to  de- 
*'  clare  this  marriage."  Now  what  other  possible 
explanation  can  be  given  of  this  passage,  or  how 
can  it  be  otherwise  understood  than  as  referring 
to  the  consequences  which  might  follow  from 
such  an  intercourse?  I  confess  that  I  find  myself 
at  a  loss  to  know  how  the  blank  can  be  otherwise 
filled  up,  than  by  a  supposition  of  consequences 
which  would  speak  for  themselves,  and  compel 
a  disclosure. 

I  observe  that  Mr.  Dalrymple  denies  in  his  al- 
legation that  any  intercourse  took  place  after  the 
date  of  the  written  declarations,  which  leaves  it 
still  open  to  the  possibility  of  intercourse  before 
that  time,  though  he  certainly  was  not  called 
upon  to  negative  a  preceding  intercourse  in  con- 
sequence of  any  assertion  in  the  libel  which  he 
was  bound  to  combat.  It  will,  1  think,  be  proper 
to  consider  ihe  state  of  mind  and  conduct  of  the 
parties  relatively  to  each  other  at  this  time.  Pre- 
liminary verbal  declarations  of  mutual  attach- 
ment must  at  least  have  passed  (as  I  have  already 
observed)  before  the  promise  contained  in  No.  1 , 
was  written,  at  whatever  time  that  paper  was 
written.  In  the  first  letter,  which  bears  the  post- 
mark of  the  27th  of  May,  whether  relying  on  this 
paper  if  it  then  existed,  or  on  declarations  which 
had  verbally  passed  between  them,    he  thinks 
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himself  entitled  to  address  her  as  his  wife  in  the 
most  endearing  terms.  On  the  following  day, 
the  '2Qth,  the  instrument  which  has  been  pro- 
duced is  signed,  by  which  they  mutually  acknow- 
ledge each  other  as  husband  and  wife.  Letters 
continue  to  pass  between  them  daily,  and  some- 
times more  than  once  in  a  day,  expressive  of  the 
most  ardent  and  eager  affection  on  his  part, 
which  can  leave  no  room  for  the  slightest  doubt 
that  he  was  at  that  lime  most  devotedly  attached 
to  her  person,  and  desirous  of  the  pleasures  con- 
nected with  the  enjoyment  of  it,  in  some  way  or 
other;  for  to  what  other  motive  can  be  ascribed 
such  a  series  and  style  of  letters  from  a  young 
man,  writing  voluntarily,  without  any  appear- 
ance of  idle  pleasantry,  and  with  every  character 
of  a  sincere  pursuit,  whether  honourable  or  other- 
wise. What  was  the  state  of  mind  and  conduct 
of  the  lady  during  this  period  of  time?  It  is  not 
to  be  presumed,  from  the  contents  of  his  letters, 
that  she  was  either  indifferent  or  repulsive.  The 
imputation  indeed  which  has  been  thrown  upon 
her  is  of  a  very  different  kind,  that  she  was  an 
acute  and  active  female,  who  with  a  knowledge 
of  the  law  of  the  country,  which  Mr.  Dalrymple 
did  not  possess,  was  endeavouring,  qudcunque  via 
data,  to  engage  him  in  a  marriage.  To  this  mar^ 
riage  she  has  intlexibly  adhered,  and  now  stands 
upon  it  before  this  Court;  so  that  whatever  might 
be  the  real  state  of  her  affections  towards  this 
gentleman,  (which  can  be  known  only  by  her- 
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self)  this  at  least  must  be  ijranted,  that  she  was 
most  sincerely  desirous  of  this  marriage  connec-. 
tion,  which  marriage  connection  both  of  them 
perfectly  well  knew  could  not  be  publicly  and 
regularly  obtained. — Taking  then  into  consi- 
deration these  dispositions  of  the  parties,  lii& 
desire  to  obtain  the  enjoyment  of  her  person  on 
the  one  hand,  and  her  solicitude  to  obtain  a  mar- 
riage on  the  other,  which  after  the  delivery  of  such 
instruments  she  knew  might  at  all  events  be 
effectually  and  honourably  obtained  by  the  mere 
surrender  of  her  person,  what  is  the  probable 
consequence?  In  this  part  of  the  island  the  same 
circumstances  would  not  induce  the  probability  of 
2i private  surrender,  because  2i  public  ceremony  be- 
ing here  indispensibly  required,  no  young  woman 
acting  with  a  regard  to  virtue,  and  character,  and 
common  prudence,  would  surrender  her  person  in 
a  way  which  would  not  only  not  constitute  a  mar- 
riage, but  would  in  all  probability  defeat  all  ex- 
pectation of  such  an  event.  In  Scotland  the  case 
is  very  different,  because  in  that  country  if  there 
are  circumstances  which  require  the  marriage  to 
be  kept  secret,  the  woman,  after  such  private  de- 
clarations past,  carries  her  virgin  honours  to  the 
private  nuptial  bed  with  as  much  purity  of  mind 
and  of  person,  with  as  little  violation  of  delicacy, 
and  with  as  little  loss  of  reputation  as  if  the  mat- 
ter was  graced  with  all  the  sanctities  of  religion. 
It  is  in  vain  to  talk  of  criminality,  and  of  gross- 
ness,  and  of  gross  ideas.     In  such  a  case  there 
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are  no  other  ideas  excited  than  such  as  belong  to 
matrimonial  intercourse.  It  is  the  "  bed  unde- 
"  filed"  according  to  the  notions  of  that  country: 
it  is  the  actual  ceremony  as  well  as  the  siibstantc 
of  the  marriaore.:  itis4he  conversion  of  the  teaa^^ 
uito  the  l^seei-:  ircmsit  iii  matrtmotmcm,  it  it 


was  not  matrimonium  before.  A  most  forcible 
presumption  therefore  arises  that  parties  so  situ- 
ated would,  for  the  purpose  of  a  secret  marriage, 
resort  to  such  a  mode  of  effecting  it,  if  opportu- 
nities offered ;  it  must  almost,  1  think,  be  pre- 
sumed, that  Mr.  Dah'ymple  was  in  that  state  of 
incapacity  to  enter  into  such  a  contract,  which 
Lord  Stair  alludes  to,  if  he  took  no  advantage  of 
such  opportunities;  for  nothing  but  the  want  of 
opportunity  can  repel  such  a  presumption. 

Now  how  does  t]ie  evidence  stand  with  respect 
to  the  opportunity  of  effecting  such  a  purpose? 
The  connection  lasted  during  the  whole  of  Mr. 
Dalrymple's  stay  in  Scotland,  and  was  carried 
on,  not  only  by  letters  couched  in  the  most  pas- 
sionate terms,  but  as  admitted  (and  indeed,  it 
could  not  be  denied),  by  nocturnal  private  visits 
frequently  repeated  both  at  Edinburgh,  and  at 
Braid,  the  country-seat  of  Mr.  Gordon,  in  the 
neighbourhood  of  that  city.  Upon  this  part  of 
the  case  six  witnesses  have  been  examined,  who 
lived  as  servants  in  the  family  of  Mr.  Gordon, 
Grizell  Lyall,  whose  principal  business  it  was  to 
attend  on  Miss  Charlotte  Gordon,  one  of  the 
sisters,    but  who   occasionally  waited   on  Miss 
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Gordon,  says,  "  that  Captain  Dalrymple  used  to 

"  visit  in  Mr.  Gordon's  family  in  the  spring  of 

"  1804,  that  before  the  family  left  Edinburgh  she 

"  admitted  Captain  Dalrymple  into  the  house  by 

''  the  front  door,  by  the  special  order  of  Miss 

"  Gordon,  in  the  evenings ;    that  Miss  Gordon's 

"  directions  to  her  were,  that  when  she  rung  her 

"  bell  once,  to  come  up  to  her  in  her  bed-room, 

"  or  the  dressing-room  offit,  when  she  got  orders  to 

"  open  the  (•  treet  door  to  let  in  Captain  Dalrymple  ; 

"  or  when  she  (Miss  Gordon)  rung  her  bell  twice, 

"  that  she  should  thereupon,  without  coming  up  to 

"  her,  open  the  street  door  for  the  same  purpose  ; 

"  that  agreeably  10  these  directions  she  frequently 

*'  let  Capt.  Dalrymple  into  the  house  about  nine, 

"  ten,  or  eleven  o'clock  at  night,  without  his  ever 

"  ringing  the  bell,   or  using  the  knocker;  that 

"  the  first  time  he  came  in  this  way,  she  shewed 

"  him   up   stairs    to   the   dressing-room   off  the 

"  young  ladies'  bed-room,  where  Miss  Gordon 

"  then  was,  but  that  afterwards  upon  her  open- 

"  ing  the  door,  he  went  straight  up  stairs  without 

"  speaking,   or   being  shewn  up ;  but  how  long 

"  he  continued   up  stairs,    she   does  not  know, 

"as  she  never  saw  him   go   out  of  the  house; 

"  that    the    dressing   room   above    alluded     to, 

"  was  on   the   floor    above   the     drawing-room, 

"  and      adjoining     to     the     bed-room,     where 

"  the  three  young  ladies  slept,  and  next  to  the 

"  ladies'    bed-chamber    was    another    room,    in 

"  which  there  wa^  a* bedstead,   with   a  bed  and 
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"  blankets,  but  no  curtains  or  sheets  to  the  bed, 
"  and  it  was  considered  as  a  lumber  room,  the 
"  key  of  which  was  kept  by  Miss  Gordon." — She 
says  that  she  recollects,  and  it  is  a  fact,  in  which 
she  is  confirmed  by  another  witness,  Robertson, 
"  that  the  family  removed  from  Edinburgh  to 
''Braid  that  year,  1804,  on  the  evening  before 
"  a  King's  Fast,"  (the  King's  Fast  Day  for  that 
year  was  on  the  7th  of  June,)  "  and  on  a  Wednes- 
"  day  as  she  thinks,  as  the  Fast  Days  are  gene- 
•'  rally  held  on  a  Thursday:  that  at  this  time 
"  Miss  Charlotte  was  at  North  Berwick  on  a 
"  visit  to  Lady  Dalrymple;  that  Mr.  Gordon 
"  and  Miss  Mary  went  to  Braid  in  the  evening, 
**  but  Miss  Gordon  remained  in  town,  as  she 
"  Lyall,  also  did,  and  Mr.  Robertson  the  butler, 
**  and  one  or  two  more  of  the  servants." — It  ap- 
pears from  the  testimony  of  other  witnesses,  that 
Mr.  Gordon  her  father,  appeared  much  dissatis- 
fied that  this  lady  did  not  accompany  himself  and 
her  sister  to  Braid,  but  chose  to  stay  in  town 
upon  that  occasion.  There  are  passages  in 
Mr.  Dalrymple's  letters  which  point  to  the  ne- 
cessity of  her  continuance  in  town,  as  affording 
more  convenient  opportunities  for  their  meeting. 
Lyall  states,  "that  she  recollects  admitting  Cap- 
"  tain  Dalrymple  that  evening,  as  she  thinks, 
"  some  time  between  ten  and  twelve  o'clock,  and  he 
"  went  up  stairs  to  Miss  Gordon  without  speaking : 
"  that  on  the  next  morning  she  went  up  as  usu)al 
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*'  to  Miss  Gordon's  bed-room  about  nine  o'clock, 
"  and  informed  her  of  the  hour;  and  having  im- 
"  mediately  gone  down  stairs,  Miss  Gordon  rung 
"  her  bell  some  time  after,  and  on  the  Deponent 
"  going  up  to  her,  she  met  her  either  at  the  bed- 
"  room  door,  or  at  the  top  of  the  stairs,  and  de- 
"  sired  her  to  look  if  the  street  door  was  locked 
"  or  unlocked ;  and  the  Deponent  having  ex- 
**  amined,  informed  her  that  it  was  unlocked,  and 
"  immediately  after  went  into  the  dressing-room, 
"  and,  after  being  a  very  short  time  in  it,  she  heard 
"  the  street  door  shut  with  more  than  ordinary 
"  force,  which  having  attracted  her  notice,  she 
"  opened  the  window  of  the  dressing-room  which 
"  is  to  the  street,  and  on  looking  out  she  observed 
"  Capt.  Dalrymple  walking  eastwards  from  Mr. 
"  Gordon's  house ;  that  from  this  she  suspected 
"  that  Captain  Dalrymple  was  the  person  who 
"had  gone  out  of  the  house  just  before;  that 
**  nobody  could  have  come  in  by  the  said  door 
"  without  being  admitted  by  some  person  within, 
"  as  the  door  did  not  open  from  without,  and  she 
"  heard  of  no  person  having  been  let  uito  the 
"  house  on  this  occasion ;  that  having  gone  down 
"  stairs  after  this,  Mr.  Robertson,  the  butler, 
"  observed  to  her,  that  there  had  heeii  company  up 
*' stairs  last  night;  but  she  did  not  mention  to 
"  him  any  thing  of  her  having  let  in  Capt.  Dal- 
"  rympie  the  night  before,  or  of  her  suspicions 
"  of  his  having  just  before  gone  out  of  the  house^ 
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"  at  least  she  is  not  certain,  but  she  recollects 
"  that  he  desired  her  to  remember  the  particular 
"  day  on  which  this  happened." — Now  from  this 
account  given  by   Lyall,  the    Counsel  have  at- 
tempted  to  raise  a  doubt,  whether  it  was   Mr. 
Dalrymple   who  went  out,  for  it  is  said  that  he 
would  have  cautiously  avoided  making-  a  noise 
for  fear  of  exciting  attention.     But  the  account 
Lyall  gives  is  exactly  confirmed  by  Robertson, 
who    deposes,   "  that  on  the  7th  of  June,  w  hich 
"  was  the  King's  fast,  as  he  was  employed  about 
*'  ten  o'clock   in  the  morning  in  laying  up  some 
"  china  in  his  pantry,  which  is  immediately  off 
"  the    lobby,    he    observed    Captain   Dalrymple 
*'  come  down  stairs,   and   passing   through    the 
"  lobby  to  the  front  door,  unlock  it,  and  go  out  and 
"  shut  the  door  after  him."     Some  observations 
have  been  made  with  respect  to  Rgbertson's  con- 
duct, and  he  has  been  called  a  forward  witness, 
because  he  made  a  memorandum  of  this  circum- 
stance at  the  time  it  occurred;  but  1  think  his 
conduct  by  no  means  unnatural.      Here  was  a 
circumstance  of  mysterious  intercourse  that  at- 
tracted the  attention  of  several  of  the  servants, 
and  it  is  not  at  all  surprising  that  this  man,  who 
held  a  superior  situation  amongst  tliem  in  Mr. 
Gordon's  family,  and  who  appears  to  be  an  intel- 
ligent, well  educated,   and  observing  person,  as 
many  of  the  lower  order  of  persons  in  that  coun- 
try are,  should  think  it  right,  in  the  zeal  he  felt 
for  the  honour  of  his  master's  family,  to  make 
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a  record  of  such  an  occurrence.  In  so  doing, 
I  do  not  think  that  he  iias  done  any  thing  more 
than  is  consistent  with  tlie  character  of  a  very 
honest  and  iniderstandiiig  servant,  who  might 
foresee  that  sucli  a  record  niight  one  day  or  other 
have  its  use.  The  witness  Lyall  goes  on  to  say, 
"  that  Miss  Gordon  and  herself  went  to  Braid 
*'  that  day  (being  the  King's  Fast)  before  dinner, 
"  and  that  on  that  evening,  or  a  night  or  two 
"  after,  she  was  desired  by  Miss  Gordon  to  open 
"  the  window  of  the  breakfasting  parlour  to  let 
"  Captain  Dalrymple  in,  and  she  did  so  accord- 
"  ingly,  and  foinid  Captain  Dalrymple  at  the 
"  outside  of  the  window  when  she  came  to  open 
"  it,  and  this  she  thinks  might  be  between  ten 
"  and  twelve  o'clock,  and  she  shewed  him  up 
*'  stairs,  when  they  were  met  by  Miss  Gordon 
"  at  the  door  of  her  bed-chamber,  when  they 
"  two  went  into  said  chamber,  and  she  return- 
*'  ed  down  stairs ;  that  she  does  not  know^  how 
"  long  Captain  Dalrymple  remained  there  with 
"  Miss  Gordon,  or  when  he  went  away;"  she 
states  that  "  Miss  Charlotte  returned  from  her 
"visit  at  North  Berwick  a  few  days  after  Miss 
"  Gordon  and  the  deponent  went  to  Braid;  that 
"  at  Braid  Miss  Gordon  and  Miss  Charlotte  slept 
*'  in  one  room,  and  Miss  Mary  in  another;  that 
'*  within  Miss  Gordon  and  Miss  Charlotte's  bed- 
"  chamber  there  was  a  dressing-room,  the  key  of 
"  which  Miss  Gordon  kept ;  and  she  recollects 
"  one  day  getting  the  key  of  it  from  Miss  Gor^ 
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"  don  to  bring  her  a  muff  and  tippet  out  of  it,  and 
"  upon  going  in  she  was  snrpnsed  to  find  in  it  a 
''  feather-bed  lying  upon  the  floor,  without  either 
"  blankets  or  sheets  upon  if,  so  far  as  she  recol- 
"  Jects :  that  it  struck  her  the  more,  as  she  had 
"  frequently  been   in  that  room   before  without 
II  seeing  any  bed  in  it ;  and,  as  xMiss  Gordon  kept 
"  the  key,  she  imagined  she  must  have  put  it  there 
"  herself;  that  she  found  this  bed  had  been  taken 
*'  from   the   bed-chamber  in  which   Miss    Mary 
"  slept,  it  being  a  double  bedded  room ;  that  when 
"  she  observed  the  said  bed  in  the  dressing-room, 
"  it  was  during  the  time  that  Captain  Dalrymple 
"  was  paying  his   evening  visits  at  Braid ;  that 
"  upon  none  of  the  occasions  that  she  let  Captain 
"  Dalrymple  into  Braid  House  did  she  see  him 
"  leave  it,  nor  did  she  know  when  he  departed." 
Three  other  witnesses,  Robertson   and   the  two 
gardeners,  have  been  examined  upon  this  part  of 
the  case,  and  they  all  prove  (hat  Mr.  Dalrymple 
was  seen  going  into  the   house  in  the  night,  or 
coming  out   of  it  in  the  morning.     It  is  proved 
likewise  that  Porteous,  one  of  the  servants,  was 
alarmed  very  much  that  the  window  of  the  room 
where  he  kept  his  plate,  was  found  open  in  the  morn- 
ing, and  that  it  must  have  been  opened  by  some- 
body on  the  inside;  It  is  proved  that  nothing  was 
missing,  not  an  article  of  plate  was  touched,  and 
that  Mr.  Dalrymple  was  seen  by  the  two  garden- 
ers v^ry  early  in  the  morning,  coming  away  from 
the  house,  and  in  the  vicinity  of  the  house,  going 
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towards  Edindiirgh;  and  as  tp  what  was  sug- 
gested that  he  might  have  been  in  the  out-houses 
all  night,  1  think  it  is  not  a  very  natural  presump- 
tion, that  a  gentleman  who  was  privately  and 
habitually  admitted  into  the  house  at  such  late 
hours  as  eleven  or  twelve  o'clock  at  night,  would 
have  been  ejected  afterwards  for  the  purpose  of 
having  so  uncomfortable  a  situation  for  repose,  as 
the  gentlemen  suppose,  in  some  of  the  stables  or 
hovels  belonging  to  the  house. — There  is  another 
witness  of  the  name  of  Brown,  Mr.  Dairy mple's 
own  servant,  whose  evidence  is  strongly  corrobo- 
rative of  the  nature  of  these  visits.  This  man  is 
produced  as  a  witness  by  Mr.  Dalrymple  himself, 
and  he  states  that  he  was  in  the  habit  of  pri- 
vately conveying  notes  from  his  master  to  Miss 
Gordon,  which  were  to  be  concealed  from  her 
father. — He  says  to  the  second  interrogatory, 
"  that  he  often  accompanied  his  master  to  Mr. 
"  Gordon's  house  at  Edinburgh,  but  he  cannot 
**  set  forth  the  days  upon  which  it  was  he  so  at- 
"  tended  him  there,  except  that  it  was  between 
"  the  10th  of  May,  and  the  18th  of  July,  1804," 
subsequently  therefore  to  the  execution  of  the 
last  paper;  This  witness  further  states,  "that  on 
"  the  night  of  the  ISth  of  July,  which  was  the 
"  last  time  Mr.  Dalrymple  was  in  or  near  £din- 
"  burgh  in  the  said  year  1804,  he,  by  the  orders  of 
"  his  master,  waited  with  the  curricle  at  the  house 
"  of  Charles  Gordon,  Esq.  till  about  twelve  o'clock,  - 
'*  when  Mr.  Dalrymple  came  out  of   the  .said 
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<'  house,  and  got  into  the  curricle,  and  rode 
"  away  therein  about  a  mile  on  the  road  to- 
"  wards  Edinburgh,  and  then  desired  him  to  stop, 
"  and  having  told  him  to  go  and  put  up  his  horses 
*'  in  Edinburgh,  and  to  meet  him  again  on  the  same 
*'  spot  at  six  o'clock  the  next  morning  with  the 
"  curricle,  Mr.  Dalrymple  then  got  out,  and 
**  walked  back  towards  the  said  Mr.  Gordon's 
"  house,  and  on  the  next  morning  at  six  o'clock  he 
"  met  his  master  at  the  appointed  spot,  and  brought 
"  him  in  his  said  curricle  to  Haddington,  from 
"  whence  he  went  in  a  chaise  to  the  house  of  a 
"  Mr.  Nisbet,  in  the  neighbourhood  of  that  town, 
"  where  Mr.  Dalrymple's  Father  was  then  staying; 
*'  that  he  does  believe  that  Mr.  J)alrymple  did,  on 
*'  the  night  of  the  said  ]  Qth  of  July,  go  hack  to, 
"  and  remain  in  the  said  Mr.  Gordons  country- 
"  house:'  and  I  think  it  is  impossible  for  any 
body  who  has  seen  this  man's  evidence,  and  the 
evidence  of  the  other  witnesses,  not  to  suppose 
that  he  did  go  there,  and  did  take  his  repose  for 
the  night  in  that  house.  Now  it  is  said,  and  truly 
said,  in  this  case,  that  the  witness  Lyall,  upon  her 
cross  examination,  says  "she  does  not  think  that 
"  they  could  have  been  in  bed  together,  so  far  as 
**  she  could  judge ;"  what  means  she  took  to  form 
her  judgment  does  not  appear;  the  view  taken 
by  her  might  be  very  cursory :  she  is  an  unmar- 
ried woman,  and  might  be  mistaken  with  respect 
to  appearances,  or  the  appearances  might  be  cal- 
culated for  the  purposes  of  deception,  in  a  con- 
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nection  Nvliich  was  intended  to  be,  to  a  great  de- 
gree, secret  and  clandestine.     But  the  question 
is  not  Avliat  inference  Lyall  draws,  but  ^vbat  in- 
ference the  Court-  ouglit  to  draw  from  the  fact 
proved   by   her  evidence,   that   Mr.    Dahymple 
passed  the  whole  of  the  night  in  Miss  Gordon's 
room   under    all    the   circumstances    described, 
witii    passions,    motives,    and  opportunities,  all 
concurring  between  persons  connected  by  ties  of 
so  sacred   a   nature.     Lady  Johnstone,    one    of 
her   sisters,    has  been  relied   upon  as   a  strong 
witness    to     negative    any    sexual    intercourse; 
and  1  confess   it  does  appear   to    me  rather  an 
extraordinary    thing,     that    tliat     lady's    ol)ser- 
vations     and     surmises     should    have     stopped 
short  where  they  did,    considering   the  circum- 
stances which  might  naturally  have  led  her  to 
observe  more  and  to  suspect  more:  she  certainly 
was  kept   in    the   dark,  or  at  least  in  a  twilight 
state.     It  rather  appears  from  the  letters,   that 
there  were  some  quarrels  and  disagreements  be- 
tween Mr.   Dalrymple  and   the  gentleman  who 
afterwards  married  this  lady,  and  who  was  then 
paying   his   addresses   to    her;    How    far    that 
might  occasion  concealment  from  her  I  cannot 
say.     The  father,   for  reasons   of  propriety  and 
delicacy    respecting    himself   and     family,    was 
to  be  kept  in  ignorance,  and  therefore  it  might 
be  proper  that  only  half  a  revelation  should  be 
made  to  the  sister.     She  certainly    states    that 
upon  her  return  to  Braid,  in  the  middle  of  June, 


^1 

she  slept  with  her  sister,  and  never  missed  her 
from  her  bed,  and  never  heard  any  noise  in  the 
sister's  dressing-room,  which  led  her  to  suppose 
that  Mr.  Dah-ymple  was  there.  I  am  far  from 
saying  that  this  evidence  of  J^ady  Johnstone's  is 
without  weight :  In  truth,  it  is  the  strongest  ad- 
verse evidence  thiit  is  produced  on  this  point : 
But  she  admits,  "  that  from  what  she  had  herself 
**  observed  she  had  no  doubt,  but  that  Mr.  Dal- 
*'  rymple  had  made  his  addresses  to  her  sister  iii 
"  the  way  of  marriage;  that  when  the  deponent 
"  used  to  ask  her  said  sister  about  it,  she  used  to 
"  laugh  it  oft't"  From  which  it  appears  that  Miss 
Gordon  did  not  communicate  freely  with  her 
upon  the  subject  She  says,  "'  that  never  till 
"  after  the  proceedings  in  this  cause  had  com- 
*'  menced  had  she  heard  that  they  had  exchanged 
**  written  acknowle Jgments  of  their  being  lawful 
"  husband  a;nd  wife,  and  had  consummated  their 
"  miirriage ;  but,  on  the  contrary,  always,  till 
"  very  lately,  conceived  that  they  had  merely  en- 
"  tered  into  a  written  promise  with  each  other- 
"  so  as  to  have  a  tie  upon  each  other,  that  neither 
"  of  them  should  marry  another  person  without 
•*  the  consent  of  the  other  of  them."  That  is  the 
interpretation  this  lady  gives  to  the  paper  No. 
10,  though  that  paper  purports  a  great  deal  more, 
and  she  says,  '*  that  although  she  did  suspect  that 
"  Mr.  Dalrymple  had  at  some  time  or  times  been 
*^  in  her  lister's  dressing-room,  yet  she  never  did 
^*  imagine  that  they  had  consummated  a  marriage 
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"  between  tlieni."  But  since  it  is  clearly  proved 
by  the  other  witnesses  that  Mr.  Dah'ymple  was 
in  the  habit  of  going  privately  to  Miss  Gordon's 
bed-room  at  night,  and  going  out  clandestinely 
in  the  morning,  I  cannot  think  that  the  ignorance 
of  this  witness  respecting  a  circumstance  with 
rco-ard  to  which  she  was  to  be  kept  in  ignorance, 
can  at  all  invalidate  the  facts  spoken  to  by  the 
other  witnesses^  or  the  conclusion  that  ought  to 
be  deduced  from  them. 

With  respect  to  the  letters  written  at  such  a 
time  as  this,  I  am  not  disposed  to  scan  with  se- 
vere criticism  the  love-letters  of  a  very  young 
gentleman,  but  they  certainly  abound  with  ex- 
pressions which,  connected  with  all  the  circum- 
stances J  have  adverted  to,  cannot  be  interpreted 
otherwise  than  as  referring  to  such  an  intercourse. 
1  exclude  all  grossness,  because,  considered  as  a 
conjugal  intercourse,  it  carries  with  it  no  mixture 
of  grossness  but  what  may  be  pardonable  in  a 
very  young  man,  alluding  to  the  raptures  of  his 
lioney-moon,  when  addressing  the  partner  of  his 
stolen  pleasures.  I  will  state  some  passages, 
however,  which  appear  to  point  at  circumstances 
of  this  nature: — "My  dearest  sweet  wife — You 
"  are,  1  dare  say,  happy  at  Queen's  Ferry,  while 
"  your  poor  husband  is  in  this  most  horrible  place, 
"  tired  to  death,  thinking  only  on  ivhat  he  felt 
"  last  night,  for  the  height  of  human  happiness 
"  icas  his."  It  is  said  that  this  has  reference 
only  to  the  happiness  which  he  enjoyed  in  her 
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society,  for  an  expression  immediately  follows, 
in  which  he  extols  the  happiness  of  being  in  the 
society  of  the  person  beloved:  and  it  may  be  so, 
but  it  must  mean  society  in  a  qualiiied  sense  of  the 
word,  private  and  clandestine  society;  society 
which  commenced  at  the  hour  of  midnight,  and 
which  he  did  not  quit  till  an  early  hour  (and  then 
secretly)  in  the  morning.  That  society  is  meant 
only  in  the  tamest  sense  of  the  word,  is  an  inter- 
pretation wliich  I  think  cannotvery  well  be  given 
to  such  tixprcssions  as  these,  used  upon  such  an 
occasion.  In  the  letter  marked  No.  6,  he  says, 
*'  Put  off  the  journey  to  Braid,  if  possible,  till 
"  next  week,  as  the  town  suits  so  much  better  for 
"  all  parties.  1  must  consult  L.  on  that  point 
*'  to-morrow,  as  1  well  know  how  a-propos  plans 
"  come  into  her  pretty  head  ;  there  appears  to 
"  me  only  one  difficulty,  which  is  w here  to  meet. 
"  as  there  is  only  one  room,  but  we  must  obviate 
"  that  if  possible."  .  In  the  next  letter.  No.  7,  he 
says,  *'  But  I  will  be  with  you  at  eleven  to-morrow 
"  night;  meet  me  as  usual. — P.  S.  Arrange  every 
"  thing  with  L.  about  the  other  room."  There 
are  several  other  expressions  contained  in  these 
letters  which  manifestly  point  to  the  fact  of 
sexual  intercourse  passing  between  them.  These 
I  am  unwilling  to  dwell  upon  with  any  particu- 
lar detail  of  observation,  because  they  have  been 
already  stated  in  the  arguments  of  counsel,  and 
are  of  a  nature  that  does  not  incline  me  to  repeat 
them  without  absolute  necessity;    I  refer  to  the 
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letters  tlieiiiselves,  particularly  to  No.  4,  and  No.  6. 
But  it  is  said,  here  are  passages  in  these  letters 
which  sho\y  ihat  no  such  intercourse  couid  have 
passed  bet\veeii  them ;  one  in  particular  in  No.  4,  is 
much  dwelt  upon,  in  which  he  says,  "  Have  you 
**  forgiven  rae  for  what  I  alteujpted  last  niglit;  be- 
"  lieve  me  tlie  thought  of  your  cutting  me  has  made 
"  me  very  unhappy."  From  which  it  is  inferred 
that  he  had  made  an  att(  nipt  to  consummate 
his  marriage,  and  had  boon  repulsed.  Now  this 
expression  is  certainly  very  capable  of  other  in- 
terpretations: It  might  allude  to  an  attempt 
made  by  him  to  repeat  his  pleasures  impro- 
perly, or  at  a  time  when  personal  or  other 
circumstances  might  have  rendered  it  unseason- 
able. In  the  very  same  letter  lie  exacts  it  as 
a  right.  He  says,  "You  will  pardon  it;  al- 
"  though  it  was  my  right,  yet  I  make  a  determi- 
"  nation  not  too  often  to  exert  it;  what  a  night 
"  «hall  I  pass  without  any  of  those  heavenly  com- 
*'  forts  T  so  sweetly  experienced  yesterday."  In  a 
correspondence  of  this  kind,  passing  between 
parties  of  this  description,  and  alluding  to  very 
private  tmnsactions,  some  degree  of  obscurity 
must  be  expected.  Here  is  a  young  man  heated 
with  passion,  writing  every  day,  and  frequently 
t\^  ice  in  a  day,  making  allusions  to  what  passed 
in  secrecy  between  himself  and  the  lady  of  his 
aflfections;  Surely  it  cannot  be  matter  of  astonish- 
ment, that  many  passages  are  to  be  found  diffi- 
cult of  exact  interpretation,  and  which  it  is  im- 
possible for  any  but  the  parties  themselves  fully 
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to  explain.     What  attempt  was  made  does  not 
appear;  This  I  think  does  most  distinctiy  appear, 
that  he  did  at  this  time  insist  upon  his  rights,  and 
upon  enjoying   those   privileges  ^vhich   he  con- 
sidered to  be  legally  his  own.     Wherever  these 
obscure  and  ill-understood   expressions    occur, 
they  must  be  received  with  such   explanations 
as   will   render   them  consistent  with  the  main 
body  and  substance  of  the  whole  case.     Another 
passage  in  the  letter  No.  5,  which  is  dated  on 
the  30th  of  May,   has  been  relied  upon  as  shew- 
ing that  Mr.  Dalrymple  did  not  consider  him- 
self married  at  that  lime.     In  ttiat  letter  he  says, 
"  I  am  truly  wretched,  I  know  not  what  I  write, 
"  how  can  you   use  me  so?  but   (on  Sunday ^  on 
"  mi/    soul*)  you   shall,     yon  must  become*  my 
"  wife,  it  is  my  right,"  and  therefore   it  is  ar- 
gued that  she  had  not  yet  become  his  w  ife.   The 
only  interpretation  I  can  assign  to  this  passage, 
which  appears  to  have  been  w  ritten  when  he  was 
in  a  state  of  great  agitation,  is,  that  on  Sunday 
she  was  to  submit  to  what  he  had  described  as  the 
rights  of  a  husband.     It  is  not  to  be  understood 
that  a  public  marriage  was  to  be  executed  be-r 
tween  them  on  that  day,  because  it  is  clear  from 
the  whole  course  and  nature  oi  the  transaction, 
that  no   such   ceremony  was  ever  intended :  It 
appears  from  all  the  facts  of  the  case,  that  it  was 
to  be  a  private  rnarriage,  that  it  w^as  so  to  continue, 
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and  therefore  no  celebration  could  liave  been 
intended  to  take  place  on  that  approaching 
Sunday. 

l!i  a  case  so  important  to  the  parties,  and  relating 
to  transactions  of  a  nature  so  secret,  I  have  ven- 
tured to  exercise  a  right  not  possessed  by  the 
advocates,  of  looking  into  the  sworn  answers  of 
the  parties  upon  this  point:  and  I  find  Miss  Gor- 
don swears  positively  that  intercourse  frequently 
passed  between  them  subsequently  to  the  written 
declaration  or  acknowledgment  of  marriage. 
Mr.  Dalrymple  swears  as  confidently  that  it  did 
not  so  take  place,  but  he  admits  that  it  did  on 
some  one  night  of  the  month  of  May,  prior  to  the 
signature  of  the  paper  marked  No.  1 ;  the  date  of 
which,  however,  he  docs  not  assign,  any  more 
than  he  does  that  of  the  night  in  which  this  inter- 
course did  take  place.  Now  consider  the  effects 
of  this  admission.  It  certainly  does  often  happen 
that  men  are  sated  by  enjoyment;  that  they  re- 
linquish with  indifference,  upon  possession,  plea- 
sures which  they  have  eagerly  pursued :  But  it  is 
a  thing  quite  incredible  that  a  man  so  sated  and 
cloyed  should  afterwards  bind  himself  by  volun- 
tary engagements,  to  the  very  same  party  who 
had  Morn  out  his  attachment.  Not  less  incon- 
sistent is  this  supposition  with  the  other  actual 
evidence  in  the  case,  for  all  these  letters,  breathing 
ail  these  ardors,  are  of  a  subsequent  date,  and 
prove  that  these  sentiments  clung  to  his  heart  as 
closely  and  as  warmly  as  ever  during  the  whole 
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c'ontiuuaiice  of  his  residence  in  Scotla.n(].  I  ask 
if  it  is  to  be  understood,  that  with  such  feelings 
he  would  relinquish  the  pleasures  whieli  he  had 
been  admitted  to  enjoy,  and  which  he  appears  to 
value  so  highly,  or  that  she  would  deny  him  thosfi 
pleasures  for  the  consolidation  of  her  marriage, 
which  she  had  allowed  him,  according  to  his  o-wn 
account,  gratuitously  and  without  any  such  in- 
ducement. 

On  this  part  of  the  case  I  feel  firm.  It  is  not 
a  point  of  foreign  law  on  which  it  becomes  me  to 
be  diffident;  It  is  a  matter  of  fact  examinable  upon 
common  principles,  and  1  think  I  should  act  in  op- 
position to  all  moral  probabilities,  to  all  natural 
operations  of  human  passions  and  actions,  and  to 
all  the  fair  result  of  the  evidence,  if  I  did  not  hold 
that  consummation  was  fully  proved.  If  this  is 
proved,  then  is  there,  according  to  the  common 
consent  of  all  legal  speculation  on  the  sul)ject,  an 
end  of  all  doubt  in  the  case,  unless  something  has 
since  occurred  to  deprive  the  party  of  the  benefit 
of  a  judicial  declaration  of  her  marriage. 

What  has  happened  that  can  have  such  an 
effect?  Certainly  the  mere  fact  of  a  second  mar- 
riage, however  regular,  can  have  no  such  eflfect. 
The  first  marriage,  if  it  be  a  marriage  upheld  by 
the  law  of  the  country,  can  have  no  competitor 
in  any  second  marriage,  which  can  by  legal  pos- 
sibility take  place ;  for  there  can  be  no  second 
marriage  of  living  parties  ia  any  country  which 
disallow^s  polygamyo     There  may  be  a  ceremony. 
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'but  tliere  can  be  no  second  marriage— it  is  a  mem 
nullity. 

It  is  said  that  by  the  law  of  Scotland,  if  the 
wife  of  the  first  piivate  marriage  chooses  to  lie  by, 
and  to  suffer  another  woman  to  be  trepanned  into 
a  marriage  with  her  husband,  siie  may  be  barred 
personali  excepiioiie  from  assertiiig  her  own  mar- 
riage. Certainly  no  such  principle  ever  found  its 
way  into  the  law  of  England ;  no  connivance 
would  affect  the  validity  of  her  own  marriage; 
even  an  active  concurrence  on  her  part  in  seduc- 
ing an  innocent  woman  into  a  fraudulent  marriage 
with  her  own  husband,  though  it  might  possibly 
subject  her  to  punishment  for  a  criminal  conspi- 
racy, would  havenp  such  effect.  But  it  is  proper 
that  I  should  atteud  to  the  rule  of  the  law  of 
Scotland  upon  this  subject.  There  is  no  proof, 
I  think,  upon  the  exhibition  of  Scotch  law, 
which  has  been  furnished  to  the  Court,  that  such 
a  princi}>Ie  was  ever  admitted  authoritatively ;  for 
though  in  the  gross  case  of  Campbell  versus 
Cochrane,  in  the  year  1747,  the  Court  of  Session 
did  hold  this  doctrine,  yet  it  was  afterwards  re- 
tracted and  abandoned  on  the  part  of  the  second 
wife,  before  the  House  of  Lords,  which  most 
assuredly  it  would  not  have  been,  if  any  hope 
had  been  entertained  of  npholdiug  it  as  the  ge- 
nuine law  of  Scotland^  because  the  second  wife 
could  never  have  been  advised  to  consent  to  the 
admission  of  evidence  which  very  nearly  over- 
threw the  rights  of  her  own  marriage.     Under 
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the  correct  application  of  the  principles  of  that 
law,  I  conceive  the  doctrine  of  a  jnedium  impedi- 
mentum  to  be  no  other  than  this,  that  on  the 
factum  of  a  marriage,  questioned  upon  the  grcund 
of  the  want  of  a  serious  purpose  and  mutual  un- 
derstanding between  the  parties,  or  indeed  on 
any  other  ground,  it  is  a  mos^r  important  circum- 
stance, in  opposition  to  the  real  existence  of  such 
serious  purpose  and  understanding,  or  of  the  ex- 
istence of  a  marriage,  that  the  wife  did  not  assert 
her  rights,  when  called  upon  so  to  do,  but  suf- 
fered them  to  be  transferred  to  another  woman, 
without  any  reclamation  on  her  part.  This  doc- 
trine of  the  effect  of  a  mid-impediraent  in  such  a 
case,  is  consonant  to  reason  and  justice,  and  to 
the  fair  representations  of  Scotch  law  given  by 
the  learned  advocates,  particularly  by  Mr.  Cay  in 
his  answer  to  the  third  additional  interrogatory, 
and  Mr.  Hamilton  in  his  answer  to  the  first  fiu- 
ther  additional  interrogatory;  but  surely  no  con- 
duct on  the  port  of  the  wife,  however  criminal 
in  this  respect,  can  have  the  effect  of  shaking  ah 
initio  an  luidoubted  marriage, 

Suppose,  however,  the  law  to  be  otherwise, 
how  is  it  applicable  to  the  conduct  of  the  party 
in  the  present  case?  Here  is  a  marriage,  which 
at  the  earnest  request  of  this  gentleman,  and  on 
account  of  his  most  important  interests  (in  which 
interests  her  own  were  as  seriously  involved)  was 
not  only  to  be  secret  at  the  time  of  contracting, 
but  was  to  remain  a  profound  secret  till  he  should 
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think  proper  to  make  a  disclosure;  it  is  a  marri- 
age ill  which  slie  has  stood  firm  in  every  way 
consistent  with  that  obligation  of  secrecy,  not 
only  during  the  whole  of  his  stay  in  Scotland, 
but  ever  since,  even  up  to  the  present  moment. 
She  corresponded  with  him  as  her  husband  till  he 
left  England,  not  disclosing  her  marriage  even 
to  her  own  family  on  account  of  his  injunctions 
pf  secrecy.  Just  before  he  quitted  this  country, 
he  renewed  in  his  letters  those  injunctions,  but 
pointed  out  to  her  a  mode  of  communicating  with 
him  by  letter,  through  the  assistance  of  Sir 
Rupert  George,  the  first  Commissioner  of  the 
Transport  Board.  In  the  same  letter  written  on 
the  eve  of  his  departure  for  the  Continent,  he 
cautions  her  against  giving  any  belief  "  to  a  va- 
"  riety  of  reports  which  might  be  circulated  about 
"  him  during  his  absence,  for  if  she  did,  they 
"  would  make  her  eternally  miserable,  I  shall 
"  not  explain,"  he  says  "  to  what  I  am  alluding, 
"  but  1  know  things  have  been  said,  and  the  mo- 
**  ment  I  am  gone  will  be  repeated,  which  have 
"  no  foundation  whatever,  and  are  only  meant 
"  for  the  ruin  ot  us  both  ;  once  more,  therefore  I 
"  entreat  you,  if  you  value  your  peace  or  hap- 
*'  piness,  believe  no  report  about  me  whatever." 
No  doubt  I  think,  can  be  entertained,  that  the 
reports  to  which  he  in  this  mysterious  language 
adverts,  must  respect  some  matrimonial  connec- 
tions, which  had  become  the  subjects  of  public 
gossip,  and  might  reach  her  ear,     Nothinsr  how- 


91 

ever,  less  than  certain  knowledge  was  to  satisfy 
her  according  to  his  own  injunction,  and  nothing 
could,  1  think,  be  more  calculated  to  lull  all 
suspicion  asleep  on  her  part.  It  appears,  how- 
ever, that  it  had  not  that  complete  effect,  for  Mr. 
Hawkins  says,  that  upon  the  return  of  Mr.  Dal- 
rymple,  in  the  month  of  August,  1806,  when  he 
came  to  England  privately  without  the  know- 
ledge of  his  father,  or  of  this  lady,  he  then,  for 
the  first  time  "communicated  to  him  many  cir- 
"  cumstances  respecting  a  connection  he  stated 
"  he  had  had  with  a  Miss  Johanna  Gordon  at 
"Edinburgh,  and  expressed  his  fears  that  she 
"  would  be  writing  and  troubling  his  father  upon 
"  that  subject  as  well  as  tormenting  him  the  said 
"  John  \VilIinm  Henry  Dalrymple  with  letters, 
"  to  avoid  which,  he  begged  him  not  to  forward 
"  any  of  her  letters  to  him  who  was  then  about  to 
*'  go  to  tlie  Continent,  and  in  order  to  enable  him 
"  to  know  her  hand-writing,  and  to  distinguish 
"  her  letters  from  any  others,  he  then  cut  off  the 
"  superscription  from  one  of  her  letters  to  him, 
"  which  he  then  gave  to  the  deponent  for  that 
"  purpose,  and  at  the  same  time  swore,  that  if 
*•  he  did  forward  any  of  her  letters,  he  never, 
^'  would  read  them  ;  and  he  also  desired  and  en- 
"  treated  him  to  prevent  any  of  Miss  Gordon's 
*'  letters  from  falling  into  the  hands  of  General 
"  Dalrymple,  and  that  he  went  off  again  to  the 
"  Continent  in  the  month  of  September."  Mr. 
Hawkins  further  says,  "  that  he  did  find  means 
"  to  prevent  several  of  Miss  Gordon's  letters,  ad- 
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"  dressed  to  General  Dalryniple,  from  being  re- 
"  ceived  by  him,  but  having  found  considerable 
"  risque  and  difficulty  therein,  and  in  order  to  put 
"  a  stop  to  her  writing  any  more  letters  to  General 
"  Dalrymple,  he  the  deponent  did  himself  write 
"  and  address  a  letter  to  her  at  Edinburgh,  wherein 
*'  he  stated  that  the  letters  which  she  had  sent  to 
"  General  Dalrymple  had  fallen  into  his  hands  to 
"  peruse  or  to  answer,  as  the  General  was  himself 
"  precluded  from  taking  any  notice  of  letters  from 
"  the  precarious  state  he  was  in,  or  to  that  effect, 
"  and  urged  the  propriety  of  her  desisting  from 
"  sending  any  more  letters  to  General  Dalrymple; 
*^  and   the  deponent  having,   in   his  said  letter, 
"  mentioned  that  he  was  in  the  confidence  of,  and 
"  in  correspondence  with  Mr.  Dalrymple,  she  soon 
"  afterwards  commenced  a  correspondence  with 
*'  him   respecting  Mr.  Dalrymple,  and  also  sent 
"  many  letters,  addressed  to  Mr.   Dalrymple,  to 
"  him,  in  order  to  get  them  forwarded ;  but  the 
*'  Deponent  having  been  particularly  desired  by 
"  Mr.  Dalrymple  not  to  forward  any  such  letters  to 
*'  him,  did  not  send  all,  but  thinks  he  did  send 
"  one  or  Iwo,  in  consequence  of  her  continued 
"  importunities ;"   he   says,   "  that  it   was  some 
*'  time  in  the  latter  end  of  the  year  1 806,  or  the 
*'  beginning  of  the  year  1807,  that  ihe  correspon- 
"  dence  between  Miss  Gordon  and  himself  first 
"  commenced;  and  that  after  the  death  of  Gene- 
*'  ral  Dalrymple,  which  he  believes  happened  in 
"  or  about  the  spring  of  the  year  1807,  she,  in  her 
"  correspondence  with  him,  expressly  asserte(| 
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•  and  declared  to  him  her  marriage  with  Mr, 
"  Dah} mple."  It  appears  then  that  Miss  Gor- 
dou  knew  nothing  of  Mr.  Hawkins,  except  from 
the  account  he  had  given  of  himself,  that  he  was 
the  conhdential  agent  of  Mr.  Dalryniple,  and 
therefore  she  might  naturally  have  felt  some  he- 
sitation about  laying  the  whole  of  her  case  before 
Iiim,  especially  as  General  Dalrymple  was  alive, 
till  whose  death  the  marriage  was  to  remain  a 
profound  secret;  but  upon  that  event  taking 
place,  which  happened  at  no  great  distance  of 
time.  Miss  Gordon  instantly  asserted  to  Mr. 
Hawkins  her  marriage  with  Mr.  Dalrymple,  and 
he,  wishing  to  be  furnished  with  the  particu- 
lars, wrote  to  her  for  the  purpose  of  obtaining 
them,  which  she  thereupon  communicated,  and 
at  the  same  time  sent  him  a  copy  of  the  origi- 
nal papers,  which  in  the  language  of  the  law  of 
Scotland,  she  called  her  marriage  lines. — She 
mentioned  likewise  some  bills  which  had  been 
left  unpaid  by  her  asserted  husband,  npon  which 
he  wrote  to  Mr.  Dalrymple,  and  lie  says,  "  that 
"  he  lias  no  doubt  Mr.  Dalrymple  received  the 
"  letters,  because  he  replied  thereto  from  Berlin 
*'  or  Vienna,  and  caused  the  bills  to  be  regularly 
*'  discharged."  He  says,  "  that  in  the  latter  end  of 
"  May,  in  the  year  1808,  Mr.  Dalrymple  returned 
*'  again  to  England." — I  ought  to  have  mentioned 
that  it  appeal's  clearly,  that  Miss  Gordon  had 
been  sending  letters  to  Mr.  Hawkins,  expressive 
of  her  uneasiness  on  account  of  the  reports  which 
had  prevailed  of  a  marriage  about  to  be  entered 
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into  by  Mr.  Dalrymple.     Siie  says,  in  a  letter 
to  Mr.  Hawkins,  "  I   shall  have   no  hesitation 
"  in  putting  my  papers  into  the  hands  of  a  man 
"  of  business,  and  establishing  my  rights,  as  it  is 
*'  a  very  unpleasant  thing  to  hear  different  reports 
"  every  day;  the  last  one  is,  that  Mr.  Dalrymple 
"  had  ordered  a  new  carriage  on  his  marriage 
*'  with  a  nobleman's  daughter."     This  description 
cannot  a])ply  to   the  marriage  wliich  has   sincci 
taken  place  with  Miss  Manners,but  is  merely  some 
vague  report  which  it  seems  had  got  into  common 
discourse  and  circulation.     On  the  9th  of  May, 
she  writes  to  know  whether  any  accounts  had 
been  received  from    Mr.  Dalrymple,  and   says, 
"  Any  real  friend  of  Mr.  Dalrymple's  ought  to 
•'  caution  him  against  forming  any  new  engage^ 
"  ment ;"  and  she  protests  most  strongly  against 
his  entering  into  a  matrimonial  connection  with 
another  woman. — In  the  end  of  that  very  month 
of   May,    Mr.    Dalrymple   came-  home,    having 
been  at  different  places   on   the  continent;    he 
went  down  to  Mr,  Hawkins's  house  at  Findon, 
where  having  met  him,  they  conversed  together 
upon  Mr.   Dalrymple's  affairs,  and  particularly 
upon  his  marriage  with  Miss  Gordon,   and  on 
that  occasion,  Mr.  Hawkins  having  at  this  time 
no  doubt  left  upon  his  mind  of  the  marriage,  and 
fearing  from  the  manner  and  conduct  of  Mr.  Dal- 
rymple, that  he  had  it  in  contemplation  to  mar-y 
Miss  Manners,  the  sister  of  the  Duchess  of  St. 
Alban's,  he  cautioned  him  in  the  most  anxious 
manner  against  taking  such  a  step,  and  in  the 
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■strongest  language  which  he  was  able  to  express, 
described  the  mischiefs  which  would  result  from 
such  a  measure,  both  to  himself  and  the  Lady, 
and  the  difficulties  in  which  their  respective  fa- 
milies might  be  involved,  owing  to  Mr.  Dalrym- 
ple/s  previous  marriage.  Mr.  Hawkins  thought 
at  the  time  that  those  admonitions  had  had  the 
good  effect  of  deterring  him  from  the  intention 
of  marrying  Miss  Manners,  though  he  mentions 
a  circumstance  which  bears  a  very  different  com- 
plexion, viz.  that  Mr.  Dalrymple  took  from  him 
almost  by  force,  some  of  Miss  Gordon's  letters, 
and  particularly  those  annexed  to  the  allegation. 
He  says,  "  that  Mr.  Dalrymple  took  them  under 
"  pretence  of  shewing  them  to  Lord  Stair,  and 
"  seemed  by  his  manner  and  expressions  to  con- 
*'*  sider  that  he  had  thereby  possessed  himself  of 
*'  the  means  of  shewing  that  Johanna  Dalrymple 
"  was  not  his  wife."  It  was  about  the  end  of  the 
month  of  May,  that  Mr.  Hawkins  and  Mr.  Dal- 
rymple held  this  conversation  at  Findoii,  and 
upon  the  2d  of  the  following  month,  Mr.  Dal- 
rymple was  married  to  Miss  Manners,  before  it 
was  possible  that  Miss  Gordon  could  know  the 
fact  of  his  arrival  in  England.  Upon  her  know- 
ledge of  the  marriage,  she  immediately  proceeds 
to  call  in  the  aid  of  the  law. — I  profess  I  do  not 
see  what  a  woman  could  with  propriety  have 
done  more  to  establish  her  marriage  rights ;  Mr. 
Dalrymple  was  all  the  time  abroad,  and  the  place 
of  his  residence  perfectly  unknown   to  her ;  no 
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process  could  operate  upon  him  from  the  Courts, 
either  of  Scotland  or  England,  nor  was  he 
amenable  in  any  manner  whatever  to  the  laws  of 
either  country.  She  did  all  she  could  dO  under 
the  obligations  of  secrecy,  which  he  had  imposed 
upon  her,  by  onterin.^  her  private  protest  against 
his  forming  any  new  connection ;  she  appears  to 
me  to  have  satisfied  the  whole  demands  Of  that 
duty,  which  siich  circumstances  imposed  upon 
her;  and  I  must  savi  that  if  an  innocent  Lady 
has  been  betrayed  into  a  marriage,  which  con- 
veys to  her  neither  the  character  nor  rights  of  a 
wife,  I  cannot  upon  any  evidence  which  has  been 
produced,  think  that  the  conduct  of  Miss  Gordon 
is  chargeable^  either  legally  or  morally,  with 
having  contributed  to  so  disastrous  an  event. 

Little  now  remains  for  me  but  to  pronounce 
the  formal  sentence  of  the  Court,  and  it  is  im- 
possible to  conceal  from  my  own  observation  the 
distress  which  that  sentence  may  eventually  in- 
flict upon  one,  or  perhaps  more  individuals,  but 
the  Court  must  discharge  its  public  duty,  how- 
ever painful  to  the  feelings  of  others,  and  possibly 
to  its  own;  and  I  think  I  discharge  that  duty  in 
pronouncing,  that  Miss  Gordon  is  the  legal  wife 
of  John  William  Henry  Dalryniple  Esq.  and 
thai  he,  in  obedience  to  the  law,  is  bound  to  re- 
ceive her  home  in  tliat  character,  and  to  treat  her 
with  conjugal  affection,  and  to  certify  to  this 
Court  that  he  has  so  done,  by  the  first  SessioQ 
of  the  next  Term. 

END  OF  THE  JUDGMENT. 
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LIBEL  AND  EXHIBITS, 

GIVEN  ON  BEHALF  OF 

MRS.  DALRYMPLE. 


28th  March,  1809. 


DAME  CHARLOTTE  JOHNSTONE,   Wife  of 

Sir  John  Lowther  Johnstone,  of  Portraan  Square, 
in  the  County  of  Middlesex,  Baronet,  aged  twenty* 
six  years,  a  Witness  produced  and  sworn. 

1.  X  O  the  first  article  of  the  said  Libel  the  Deponent  saith, 
that  she  is  the  sister  of  Johanna  Dalrymple,  formerly  Gor- 
don, Party  in  this  Cause,  and  that  in  or  about  the  month  of 
March,  in  the  year  1804,  whilst  the  Deponent  and  her  said 
sister  were  living  with  their  father  Charles  Gordon,  Esq. 
at  his  house  in  St.  Andrew's  Square,  in  the  City  of  Edin« 
burgh,  in  Scotland,  an  acquaintance  commenced  between  the 
articulate  John  William  Henry  Dalrymple,  Esq.  Party  in 
this  Cause,  (who  was  then  a  Lieutenant  in  his  Majesty's 
Fifth  Regiment  of  Dragoon  Guards,  stationed  at  Piershill 
Barracks,  near  the  said  City  of  Edinburgh,  in  Scotland,)  and 
the  Deponent's  said  sister,  by  the  said  John  William  Henry 
Dalrymple  visiting  at  the  house  of  their  said  father,  Charles 
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Gordon,  Esq.  and  when  such  their  acquaintance  comraencedj 
the  said  Johanna  Dalrymple,  then  Gordon,  was  a  Spinster, 
upwards  of  twcntj-one  years  of  age,  and,  as  the  Deponent 
believes,  was  free  from  all  matrimonial  contracts  and  en- 
gagements ;  and  he,  the  said  John  William  Henry  Dalrym- 
ple Avas   a    Bachelor,  aged   about  nineteen   years,   and  for 
aught  the  Deponent  knows  to  the  contrary,  he  was  also  free 
from  all  matrimoniaf  contracts  and  engagements;  and  a  short 
time  after  the  acquaintance  of  the  said  parties  commenced 
they  became  extremely  familiar  and  intimate,  and  there  ap- 
peared to  be  a  great  flirtation  between  them,  insomuch  that 
the  Deponent  had  no  doubt  but  that  the  said  John  William 
Henry  Dalrymple  had  made  his  addresses  to  the  said  Johanna 
Dalrymple,  then  Gordon,  in  the  way  of  marriage,  but  the  De- 
ponent was  kept  in  ignorance,  by  her  said  sister,  of  her  hav- 
ing accepted  such  the  courtship  and  addresses  of  the  said  John 
V/illiam  Henry  Dalrymple  for  some  time,  and  when  the  De- 
ponent used  to  ask  her  said  sister  as  to  her  intentions  in  re- 
spect to  her  becoming  the  wife  of  the  said  John  William 
Henry  Dalrymple,  she  used  to  laugh  it  off,  and  never  give 
the  Deponent  a  direct  answer  thereto.     And  the  Deponent 
further  saith,  that  though,  in  the  month  of  May,  in  the  said 
year  1804,  she  did  not  doubt  from  the  flirtation  that  was  kept 
up  between  the  said  John  William  Henry  Dalrymple  and 
the  said  Johanna  Dalrymple,  then  Gordon,  (and  which  she 
saith  was  carried  on  secretly  and  unknown  to  their  respec- 
tive fathers,)  that  they  had  a  Tie  upon  each  other  from  some 
promise  entered  into  by  them,  so  that  neither  of  the  parties 
could   marry  any  other  person   without  each  other's  per- 
mission!     Yet  the   Deponent  had    no   knowledge   of  the 
said  Parties  in  this  Cause  having  respectively  signed  and 
exchanged  a  written  Promise  of  Marriage  with  each  other  at 
that  time.     And  she  further  saith,  that  in  the  last  week  of 
the  said  month  of  May,    1804,   she  went  from   her  said 
father's  house  in  St.  Andrew's  Square,  Edinburgh,  where 
she  left  her  sister  Johanna  Dalrymple,  then  Gordon,  and  the 
rest  of  the  family,  to  go  on  a  visit  at  North  Berwick,  and 
did  not  return  therefrom  till  about  the  middle  of  the  month 
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of  June  following,  when  she  found  the  said  family^  and, 
amongst  them,  her  said  sister  Johanna  Dairy mple,  Part/ 
in  this  Cause,  at  her  said  father's  country  seat  at  Braid,  about 
three  miles  from  Edinburgh  ;  and  the  Deponent  therefore 
knew  nothing  of  what  passed  between  the  said  John  Wil- 
liam Henry  Dalrymple  and  Johanna  Dalrymple,  formerly 
Gordon,  his  wife,  during  the  time  she,  the  Deponent,  was 
so  as  aforesaid  absent  on  such  visit,  for  the  said  Johanna 
Dalrymple  did  not  make  the  Deponent  her  confidante.  And 
the  Deponent  also  further  saith,  that  she  and  her  said  sister 
Johanna  Dalrymple,  formerly  Gordon,  used  to  sleep  together 
in  their  said  father's  house ;  and  that  in  the  house  at  Braid 
aforesaid  tiiere  was  a  dressing-room  which  was  solely  used 
by  the  said  Johanna  Dalrymple,  formerly  Gordon,  (the  way 
to  which  w^s  through  their  said  bed  room,)  and  there  was 
another  dressing-room  which  was  always  used  by  the  De- 
ponent ;  and  in  the  latter  end  of  the  month  of  June,  and 
beginning  of  the  month  of  July,  in  the  said  year  1S04,  the 
Deponent,  from  having  heard  it  reported  that  the  said  John 
William  Henry  Dalrymple  had  been  known  to  go  late  at 
night  to  the  Deponent's  said  father's  house  at  Braid,  and 
had  been  seen  coming  therefrom  early  in  a  morning,  was,  on 
talking  to  her  said  sister  Johanna  Dalrymple,  formerly  Gor- 
don, on  that  subject,  led  to  suspect  that,  from  what  her  said 
sister  said  at  the  time,  that  she  had  sometimes  concealed  the 
said  John  William  Henry  Dalrymple  in  her  said  dressing- 
room,  but  the  Deponent  never  saw  or  heard  him  either  go 
into,  or  come  out  of,  the  said  dressing-room,  and  never  heard 
any  noise  therein  which  led  her  to  suppose  he  was  there, 
and  never  actually  knew  of  his  being  therein  ;  neither  did  she 
ever  miss  the  said  Johanna  Dalrymple,  formerly  Gordon, 
from  her  bed  during  the  time  she  was  in  the  habit  of  sleep- 
ing with  the  Deponent ;  and  although  the  Deponent  did 
nevertheless  suspect  that  the  said  John  William  Henry 
Dalrymple  had  at  some  time,  or  times,  (though  she  knew 
not  when,)  been  in  her  said  sister's  dressing-room,  yet  the 
Deponent  never  did  imagine  that  they  had  consummated  a 
marriage  between  them  in  the  said  house,  or  at  any  other 
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place,  nor  did  the  Deponent  know  or  consider  that  they  the 
said  John  William  Henry  Dalrymple  and  Johanna  Dalrym- 
pic,  formerly  Gordon,  had  exchanged  acknowledgments  in 
writing  of  their  being  lawful  husband  and  wife,  or  had  con- 
tracted  or  bound  themselves  to  each  other  according  to  the 
laws,   usages,  and  customs  of  the  kingdom  of  Scotland  in 
respect  to  marriages,  for  the  Deponent  never,  till  after  the 
proceedings  in  this  Cause  had  commenced,  knew  or  heard 
I  hat  they  the  said  Parties  in  this  Cause  had  exchanged  writ- 
ten acknowledgments  of  their  being  lawful  husband  and  wife, 
and  had  constimmated  their  marriage,  but,  on  the  contrary 
always,  till  very  lately,  conceived  that  they  the  s>aid  Parties 
in  this  Cause  had  merely  entered  into  a  written  promise  with 
each  other  so  as  to  have  a  Tie  upon  each  other  that  neither 
of  them  should  marry  another  person  without  the  consent  of  the 
other  of  them;  andalthough  the  Deponent  did  very  frequently 
(aftershe  understood  the  said  Parties  had  entered  into  such  writ- 
ten promise  with  each  other)in  her  letters  to  her  said  sister  ad- 
dress her  as  Mrs.  Dalrymple,   and  did  also  prior  thereto 
call  the  said  John  William  Henry   Dalrymple   "  Brother 
Dal. ;"  yet  she  saith  she  only  did  so  jocularly,  and  not  from 
a  belief  at  that  time  of  their  being  husband  and  wife  ;  and 
even  so  lale  only  as  last  January  \>as  twelvemonth,  when 
the  Deponent  was  in  Scotland,  and  her  sister,  the  said  Jo- 
hanna Dalrymple,  was  on  a  visit  to  her  at  BalincrcifF,  near 
Edinburgh,  the  Deponent,  in  conversation  with  her  said  sis- 
ter,   took  occasion  to  ask  her  when  she  meant  to  become 
Mrs.  Dalrymple  ?  to  which  she  answered,  "  You  shall  never 
see  me  Mrs.  Dalrymple  :"  or  to  that  effect.     And  the  De- 
ponent lastly    saith,    that   the    aforesaid   acknowledgment, 
or  contract  of  marriage,  so  entered  into  and  exchanged  be- 
tween them  the  said  Parties  in  this  Cause,  was  kept  a  se- 
cret by  them,  and  they  never  appeared  familiar  with  each 
other  but  when  they  were  not  in  company,  for  when  they 
were  in  company  at  the  Deponent's  said  father's  house  the 
same   distance   was  observed   by  the  said  John  William 
Henry   Dalrymple   towards  the   said  Johanna  Dalrymple, 
formerly  Gordon,  as  towards  the  Deponent,  or  any  other 
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generally  known  as  to  be  or  considered  lawful  husband  and 
w  ife,  nor  does  she  ever  recollect  to  have  heard  the  said  Jo- 
hanna Dalrympft,  formerly  Gordon,  at  any  time  call  him, 
the  said  John  William  Henry  Dairy mple,  her  husband,  or 
acknowledge  him  as  such  ;  but  she  thinks,  and  is  pretty 
certain,  she  hath  heard  him  call  her  said  sister  his  wife 
frequently  ;  and  further  to  the  said  article  she  cannot  de- 
pose. 

2.  To  the  second  Article  of  the  said  Libel,  and  to  the 
Paper-writings  marked  No.  1  and  No.  2,  therein  particu- 
larly pleaded  and  referred  to,  the  Deponent  saith  that  she  of 
course  was  accustomed  to  see  her  said  sister  Johanna  Dalrym- 
ple  very  frequently  write  and  subscribe  her  name  in  the 
course  of  the  number  of  years  they  lived  together,  and 
thereby  the  Deponent  became  well  acquainted  with  her  said 
sister's  manner  and  character  of  hand-writing  and  subscrip- 
tion, but  she  does  not  remember  ever  to  have  seen  the  said 
John  William  Henry  Dalrymple  write,  though  she  saith 
she  acquired  a  good  knoAvledge  of  his  manner  and  character 
of  hand-writing  from  having  often,  during  the  said  year 
1804,  received  notes  from  him,  and  seen  letters  which  she 
hath  known  to  have  come  from  him.  And  the  Deponent 
having  now  careful!}'  viewed  the  said  two  Exhibits,  marked 
No.  1  and  No.  2,  pleaded  and  referred  to  in  the  said  second 
Article,  and  now  produced  and  shewn  to  her,  she  saith 
that  she  verily  believes  tlie  words  ''  &  I  promise  the  same," 
written  in  the  said  Exhibit,  marked  No.  I,  and  the  super- 
scription *'  J.  Gordon,"  thereto  set  and  subscribed  were 
and  are  of  the  proper  hand-writing  and  subscription  of  her 
said  sister  Johanna  Dalrymple,  then  Johanna  Gordon,  spin- 
ster, and  from  the  knowledge  slie  had  as  aforesaid  acquired 
of  the  hand-writing  and  subscription  of  the  said  John  Wil- 
liam Henry  Dalrymple,  Party  in  this  Cause,  she  is  of  opinioa 
and  believes  that  the  rest  of  the  said  Paper- writing,  marked 
No.  1,  and  the  name  "  J.  Dalrymple,"  thereto  set  and  sub- 
scribed are  of  the  proper  hand-writing  and  subscription 
of  the  said  John  William  Henry  Dalrymple,  Party  in  thi» 
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Cause,  from  the  great  similarity  she  observes  in  such  writing 
and  signature  to  his  the  said  Jolin  William  Henry  Dalrymple's 
hand-writing  ;  but  she  cannot  take  upon  herself  to  say  of 
whose,  hand-writing  the  endorsement,  "  a  sacrrd  promise" 
is.  And  the  Deponent  having  carefully  viewed  and  perused 
the  said  Paper-Writing,  marke  1  No.  2,  she  saith  that  she  is 
not  quite  so  certain  whether  the  name  "  J.  Gordon,"  thereto 
set  aiid  subscribed,  is  of  rhe  hand-writing  of  the  said  Jo- 
hanna Dalryraplc,  formerly  Gordon,  or  whether  any  part 
of  the  said  Paper-Writing  is  of  her  said  sister's  hand- 
writing, though  the  said  signature  bears  some  resemblance 
to  her  manner  and  character  of  subscription  ;  neither  can  she 
with  any  degree  of  certainty  say  whether  any  part  of  the 
said  Exhibit,  marked  No.  2,  is  of  the  hand-writing  of  the 
said  John  William  Henry  Dalrymple,  Party  in  this  Cause, 
though  she  thinks  that  the  two  first  lines  thereof,  and  the 
date  and  subscription  thereto,  "  May  28th,  1804,"  "  J.  Dal- 
rymple," bear  a  very  strong  resemblance  to  his  manner  and 
character  of  hand-writing  and  subscription ;  but  she  hath 
not  the  least  doubt,  and  does  verily  believe  that  J.  Dal- 
rymple and  J.  Gordon,  who  appear  to  be  Parties  to  the  said 
two  Exhibits,  marked  No.  1  and  No.  2,  and  John  William 
Henry  Dalrymple,  and  Johanna  Dalrymple,  his  wife,  for- 
merly Johanna  Gordon,  spinster,  the  sister  of  the  Deponent, 
and  the  Parties  in  this  Cause,  v/ere  and  are  the  same  persons, 
and  not  divers :  and  further  to  the  said  article  she  cannot  de- 
pose. 

3.  To  the  third  article  of  the  said  Libel  the  Deponent 
saith,  that  the  marriage  pleaded  in  the  first  article  of  the  said 
Libel  on  which  she  is  examined,  to  have  been  entered  into 
between  the  said  John  William  Henry  Dalrymple  and  Jo- 
hanna Dalrymple,  formerly  Gordon,  Parties  in  this  Cause, 
was  so  entered  into  as  she  is  certain,  and  also  (if  consum- 
mated) was  so  consummated  without  the  knowledge  or  privity 
of  their  respective  parents,  for  it  was  kept  wholly  a  secret 
from  both  families  that  such  a  marriage  had  been  entered 
into,  and  further  to  said  article  she  cannot  depose,  save  that 
the  said  Johanna  Dalrymple,  formerly  Gordon,  continued 
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and  resided  at  the  house  of  Charks  Gordon,  Esq.  her  father, 
and  passed  under  her  maiden  name  of  Gordon,  till  the  pro- 
ceedings in  this  Cause  "were  commenced:  and  further  she 
cannot  depose. 

4.  To  the  fourth  article  of  the  said  Libel  the  Deponent 
saith,  that  she  well  remembers  the  said  John  William  Henry 
Dalrjmple  went  to  join  his  regiment  at  Dunbar  in  Scotland, 
soon  after  or  about  the  time  the  marriage  in  question  in  this 
Cause  is  pleaded  to  have  been  entered  into  between  the  parlies 
therein,  after  which  time  the  Deponent  had  reason  to  suspect 
that  a  correspondence  was  kept  up  between  them,  the  said 
parlies  in  this  Cause;  but  her  said  sister  being  very  secret 
with  the  Deponent,  in  respect  thereto  she  cannot  further  de- 
pose to  the  said  article. 

5.  To  the  fifth  article  of  the  said  Libel,  and  to  the  several 
exhibits  therein  pleaded  and  referred  to,  the  Deponent  knows 
not  to  depose. 

6.  To  the  sixth  article  of  the  said  Libel  the  Deponent 
saith,  she  knows  not  to  depose  save  that  one  day  happening 
as  she  believes,  sometime  about  the  time  pleaded,  (though 
«he  can  by  no  means  remember  the  time  or  place,  when  or 
where  the  circumstance  now  about  to  be  deposed  of  by  her 
took  place)  she,  the  Deponent,  being  with  her  sister  the 
said  Johanna  Dalrymple,  formerly  Gordon,  alone  (whom 
the  Deponent  did  not  then  consider  as  married)  a  paper- 
writing  was  produced  by  her  said  sister,  who  read  the 
same,  to  the  Deponent,  by  which  the  Deponent  understood 
that  the  said  John  William  Henry  Dalrymple,  and  the  De- 
ponent's said  sister,  had  entered  into  such  an  engagement 
that  they  had  a  Tie  upon  each  other,  so  that  neither  of  them 
could  marry  any  other  person  without  the  consent  of  the  other 
of  them:  but  the  Deponent  did  not  consider  from  what  she 
heard  read  as  aforesaid,  that  it  was  an  acknowledgment  or 
declaration  of  a  marriage  between  them  the  said  Parties  in 
this  Cause :  and  she  further  saith  that  at  the  time  now  deposed 
of,  her  said  sister,  Johanna  Dalrymple,  Party  in  this  Cause, 
told  the  Deponent  that  she  wished  her  to  be  a  witness  to 
what  Mr.  Dalrymple  had  written  (meaning  the  paper  writing^ 
which  she  had  just  then  read  to  the  Depoaeut)  and  asked 
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the  Deponent  if  she  had  any  objection  to  sign  such  paper  as 
a  witness ;  to  which  the  Deponent  replied  that  she  had  not 
the  least  objection  to  do  so  if  it  could  be  of  any  service  to  her 
and  her  said  sister,  saying,  she  wished  the  Deponent  to  sign 
it  to  keep  him  (meaning  the  said  John  William  Henry  Dal- 
ryraple.  Party  in  this  Cause)  to  his  word ;  the  Deponent  there- 
upon replied,  that  if  he  required  that  to  keep  him  to  his  Avord 
he  was  not  worth  having :  but  the  said  Johanna  Dalrymple 
continuing  to  urge  the  Deponent  to  sign  such  paper-writing 
as  a  witness,  and  saying  it  would  be  doing  her  a  favour  to 
sign  the  same  as  a  witness,  she,  the  Deponent,  accordingly 
did  so,  although  she  did  not  see  the  same  wmten  or  signed 
together  by  either  of  the  parties  therein  mentioned  :  and 
further  she  cannot  depose. 

7.  To  the  seventh  article  of  the  said  Libel  and  to  the 
Paper  Writings  or  Exhibits,  marked  No.  10,  and  No.  1 1 , 
to  the  said  Libel  annexed,  and  in  the  said  seventh  article, 
particularly  pleaded  and  referred  to,  the  same  having  been 
now  produced  and  shewn  to  and  carefully  viewed  and 
perused  by  the  Deponent,  she  saith  that  the  name  and 
word  *'  Witness,  Charlotte  Gordon,"  appearing  subscribed 
and  written  at  the  bottom  of  the  said  Exhibit,  marked 
No.  10,  is  of  her  the  Deponent's  own  proper  hand-writing 
and  subscription,  and  she  knows  the  same  thereby  to  be 
the  very  same  Paper  writing  by  her  deposed  of  in  her  depo- 
sition to  the  sixth  article  of  the  said  Libel,  which  paper- 
writing',  except  what  the  Deponent  so  as  aforesaid  wrote 
thereon,  she  supposes  and  believes  is  all  of  the  proper  hand- 
writing of  the  said  John  William  HTenry  Dalrymple,  Party 
in  this  Cause ;  but  she  cannot  take  upon  herself  to  say  of 
whose  hand-writing  the  said  Exhibit,  No.  11  is.  And  she 
lastly  saith,  that  she  hath  not  a  doubt,  but  does  verily  be- 
lieve that  John  William  Henry  Dalrymple  and  Johanna 
Gordon,  who  appear  to  haye  been  Parties  to  the  said  Exhibit, 
marked  No.  10;  and  John  William  Henry  Dalrymple,  and 
Johanna  Dalrymple,  formerly  Gordon,  his  wife,  the  Parties 
in  this  Cause  were  and  are  the  same  persons,  and  not  divers : 
And  further  she  cannot  depose. 

8.  To  the  eighth  article  of  the  said  Libel  the  Deponent 
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saitb,  that  she  remembers  the  said  John  ^A'^illiam  Henrr 
Dalrjmple  left  Scotland  uith  his  lather,  General  Wiiruun 
Dalrjmple,  in  the  month  of  July,  in  the  said  year  JSOi, 
or  thereabouts,  and  came  to  England,  and  continued  to 
live  and  reside  there  till  about  the  month  of  July,  1805, 
when  he  went  to  Malta;  ana  the  Deponent  haviiig,  in 
the  month  of  January,  in  the  said  year  1805,  marri(;d  her 
present  husband,  came  also  to  live  in  England,  and  in  tlie 
course  of  the  time  between  her  so  coming  to  live  in  Enghind 
and  the  said  month  of  July,  when  the  said  John  William 
Henry  Dalrymple  went  to  Malta,  she  saw  him  once  or 
twice  in  her  own  house,  but  she  hath  no  knowledge  of 
his  having  written  the  letters  mentioned  and  alluded  to 
in  the  said  article  to  her  the  Deponent's  said  sister,  Jo- 
hanna Dalrymple,  formerly  Gordon:  and  further  to  the 
said  article  she  cannot  depose'. 

9.  To  the  nintli  article  of  the  said  Libel  and  to  (he  seve- 
ral Exhibits  therein  pleaded  and  referred  to,  the  Deponent 
cannot  depose. 

10.  To  the  tenth  article  of  the  said  Libel,  and  to  the 
Paper  Writings  or  Exhibits,  marked  No.  3,  No.  4,  No.  5, 
No.  6,  No.  7,  No.  8,  No.  9,  No.  12,  No.  13,  No.  14, 
and  No.  ]d,  which  are  particularly  pleaded  and  exhibited 
in  the  4th,  5th,  8th,  and  9th  articles  of  the  Libel,  on 
which  she  is  now  examined,  which  said  Exhibits  purp^)rt 
to  be  notes  and  letters,  and  have  now  been  produced  and 
shewn  to  and  carefully  viewed  and  perused  by  the  De- 
ponent. She  saith  she  is  of  opinion,  and  believes  that 
the  initial  letters  "  J.  D."  to  the  said  Exhibits,  No.  S, 
No.  4,  No.  5,  No.  6,  No.  7,  No.  8,  and  No.  9,  the 
initial  letter  "  D."  to  the  said  Exhibit,  No.  12,  and  ilie 
initials  "  J.  D."  to  the  said  Exhibits,  No.  VS,  and  No. 
14  and  15,  and  the  superscriptions  thereon  were  and  are 
respectis'ely  of  the  proper  hand-vtriting  and  subscription 
of  the  said  John  William  Henry  Dalrymple,  Party  in 
this  Cause.  And  that  by  the  words  "  My  dearest  sweet 
wife,"  "  My  dearest  sweet  love,"  '^  My  beloved  wife," 
and  such  like,  as  well  as  various  other  expressions  con- 
tained  in  the   said  letters,   was   meant  and  intended,    tlte 


said  Johanna  Dalrymple,  Ins  wife,  the  Party  in  this  Cause, 
and  that  John  William  Henry  Dalrymple,  who  wrote,  sub- 
.scribed,  superscribed,  and  sent  the  said  letters,  and  Johanna 
Dalrymple,  to  whom  the  same  were  addressed,  under  her 
maiden  name  of  Gordon,  and  John  William  Henry  Dal- 
rymple,  and  Johanna  Dnlrymple,  his  Wife,  the  Parties  in 
this  (^ause,  were  and  are  the  same  persons,  and  not  divers: 
and  further  she  cannot  depose. 

CHARLOTTE  JOHNSTONK. 
SOlh  March,  1809. 

Repeated   and   acknowledged  before 
Dr,  Ogilvie,  Surrogate. 

Pres.  Mark  Morley, 
Notary  Public. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs. 
Dalrymple. 


2?d  April,  1S09. 
SAMUEL  HA W^KINS,  of  Findon,  in  the  County  of 
Suspex,  Esq.  aged  forty-nine  years  and  upwards, 
a  Witness  produced  and  sworn. 

2.  TO  the  second  article  of  the  said  Libel,  and  to  the 
paper  writings  or  exhibits  marked  No.  L  and  No.  2.  therein 
pleaded  and  referred  to,  and  now  produced  and  shewn  to 
the  Deponent,  he  saith,  that  he  liath  been  well  acquainted 
with  the  articulate  John  William  Henry  Dalrymple,  Party 
in  this  Cause,  from  the  month  of  August  or  September  1806, 
to  the  present  time,  and  hath  during  that  time  frequently 
seen  him  write  and  subscribe  his  name ;  and  hath  also  re- 
ceived many  letters  from  him,  whereby  the  Deponent  hath 
become  weli  acquainted  with  his  manner  and  character  of 
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hand-writing  and  subscription.  And  having  now  carefully 
viewed  and  perused  tlie  Pnpcr-writinnf  or  Exhibit  marked 
No.  1.  and  the  endorsement  thereon  of  the  words  "  A  Sacred 
Promise,"  he  saith,  that  he  can  and  does,  without  the  least 
doubt  or  hesitation,  depose,  that  he  verily  and  in  his  con- 
science believes  the  words  "  I  do  hereby  promise  to  marry 
you  as  soon  as  it  is  in  my  power,  and  never  marry  another;" 
and  also  the  name  "  J.  Dalrymple,"  written  and  subscribed 
in  the  said  Exhibit,  marked  No.  1.  were  and  are  all  of  the 
proper  hand-writing  and  subscription  of  the  aforesaid  John 
William  Henry  Dalrymple,  Party  in  this  Cau^e.  And  he 
further  saith,  that  soon  after  the  commencement  of  his  ac- 
quaintance with  the  said  John  "S^'illiam  Henry  Dal.'-ymple, 
he  the  Deponent  had  occasion  to  correspond  with  the  arti- 
culate Johanna  Dalrymple,  formerly  Gordon,  also  Party  in 
this  Cause ;  and  in  consequence  thereof  the  Deponent  re- 
ceived a  great  many  letters  from  her,  written  and  dated  from 
Scotland,  between  the  latter  end  of  the  said  year  1806,  and 
tile  end  of  January  last  past;  the  last  letter  he  received  from 
her,  being  dated  the  28th  of  January,  1809,  in  all  of  which 
letters  she  subscribed  herself  "  J.  Gordon,"  to  the  best  of  the 
Deponent's  recollection,  excepting  in  her  said  letter,  in  which 
she  subscribed  herself  "J.  Dalrymple,"  and  the  Deponent 
invariably  addressed  her  as  Miss  Gordon,  excepting  his 
reply  to  her  said  last  letter,  which  he  addressed  to  her  as 
"  Mrs.  Dalrymple,"  and  by  his  so  receiving  many  letters 
from  the  said  Johanna  Dalrymple,  formerly  Gordon,  he 
thereby  became  Avell  acquainted  with  her  manner  and  cha- 
racter of  hand-writing  and  subscription,  (hough  he  never 
saw  her  write.  And  the  Deponent  having  now  again  care- 
fully and  attentively  viewed  and  perused  the  said  Paper 
Writing  or  Exhibit,  marked  No.  J.  and  having  compared 
some  of  the  said  letters,  which  he  as  aforesaid  received  from 
the  said  Johanna  Dalrymple,  formerly  Gordon,  with  the 
words  "  and  I  promise  the  same,"  and  also  with  the  name 
"  J.  Gordon,"  written  ift  and  subscribed  to  the  said  Exhibit 
No.  1.  he  saith,  that  he  hath  not  the  least  doubt,  but  does 
verily  believe  that  the  said  recited  words  and  signature, 
vere  and  are  of  the  proper  hand- writing  and  subscription  of 
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♦.ho  same  person;  ^vho  so  as  aforesaid,  cnrrespomled  with  the 
Deponent,  and  subscribed  herself  "  J.  Gordon,"  and  after- 
wards  "  J.  Dalrymple/'  and  whom  he  also  believes  to  be 
the  identical  Johanna  Dalrymple,  formerly  Gordon,  the 
Party  promotin^r  this  Cause  ;  but  lie  cannot  take  upon  him- 
self V)  depose  of  whose  hand-writing  the  said  endorsement 
<'A  Sacred  Promise"  is.  And  the  Deponent  having  now 
carefully  viewed  and  perused  the  said  Paper  Writing,  marked 
No.  2.  he  saith,  that  he  does  also,  without  the  least  doubt 
or  hesitation  depose,  that  the  words  "  I  hereby  declare,  that 
Johanna  Gordon  is  my  lawful  Wife,  May  28th,  1804," 
and  the  name  "  J.  Dalrymple,"  thereto  set  and  subscribed  ; 
and  aho  the  three  words  "  and  I  hereby"  commencing  the 
next  sentence  in  the  said  exhibit,  were,  and  are,  as  he  verily 
and  in  his  conscience  believes,  of  the  proper  hand-writing 
and  subscription  of  the  aforesaid  John  William  Henry  Dal- 
rympic,  Party  in  this  Cause,  and  that  the  remaining  part  of 
the  said  sentence,  contained  in  the  following  words,  "-Ac- 
knowledge John  Dalrymple  as  my  lawful  Husband,"  and 
the  name  "  J.  Gordon,"  set  and  subscribed  thereto,  were, 
and  are  of  the  proper  handwriting  and  subscription  of  the 
same  person,  who  as  aforesaid  corresponded  with  the  De- 
poneiit,  and  subscribed  herself"  J.  Gordon,"  and  afterwards 
'^  J.  Dalrymple,"  and  whom  he  believes  to  be  the  articulate 
Johanna  Dalrymple,  formerly  Gordon,  the  Pari j  promoting 
this  Cause  ;  and  he  does  therefore  verily  believe,  that  J.  Dal- 
rymple and  J.  Gordon,  wJio  Mere  Parties  to,  and  wrote  and 
signed  tlie  said  two  Exhibits,  marked  No.  1,  and  No.  2, 
and  John  William  Henry  Dalrymple,  and  Johanna  Dal- 
rymple, formerly  Gordon,  Parties  in  this  Cause,  were  and 
are  the  same  persons  and  not  divers.  And  farther  he  cannot 
depose  to  the  said  Article. 

7.  To  the  seventh  article  of  the  said  Libel,  and  to  the 
Paper  Writings  or  Exhibits,  marked  No.  10,  and  No.  11, 
therein  pleaded  and  referred  to,  and  now  produced  and 
shewn  to  the  Deponent,  he  saith,  that  having  attentively 
viewed  and  perused  the  said  Exhibit,  marked  No.  10,  he 
hath  not  the  least  doubt,  but  does  verily  believe,  that  the 
whole  body,  series,  and  contents  of  the  said  exhibit,  and  alsu 
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the  name  ''  J.  W.  II.  Dalrympic,"  thereto  set  and  sub- 
scribed, Avere  and  arc  all  of  the  proper  hand-writing  and 
subscription  of  the  aforesaid  John  William  Henry  Dal- 
rymple,  Party  in  this  Cause,  excej)ting  the  names  and  words 
"J.Gordon,"  now  *•  J.  Dalrymple,"  appearing- subscribed 
at  the  end  of  the  said  exhibit,  and  also  excepting  the  name 
and  word  "  Witness  Charlotte  Gordon,"  written  at  the  foot 
or  bottom  of  the  said  exhibit,  which  said  names  and  word 
"J.  Gordon,"  now  "J  Dalrymple,"  he  verily  believes  to 
be,  and  he  hath  no  doubt  were,  and  are  of  the  proper  hand- 
writing and  subscription  of  the  aforesaid  Johanna  Dal- 
rymple, Party  in  this  Cause,  formerly  Gordon,  who  cor- 
responded with  the  Deponent,  in  the  manner  hereinbefore  set 
forth.  And  the  Deponent  having  also  attentively  viewed  the 
initials  "J.  D."  and  "J.  G."  subscribed  to  the  Exhibit  or 
Envelope,  marked  No.  II,  he  saith,  he  doth  verily,  and  in 
his  conscience  believe  the  said  initial  letters  "  J.  D."  to  be 
of  the  proper  hand-writing  and  subscription  of  the  aforesaid 
John  William  Henry  Dalrymple,  Party  in  this  Cause ; 
and  that  the  said  initial  letters  "J.  G."  are  of  the  proper 
hand-writing  and  subscription  of  the  aforesaid  Johanna  Dal- 
rymple, formerly  Gordon,  Party  in  this  Cause,  who  corres- 
ponded with  the  Deponent,  in  the  manner  hereinbefore  set 
forth,  under  the  name  of  "J.  Gordon,"  and  afterwards  of 
"J.  Dalrymple,"  and  the  Deponent  hath  not  the  least  doubt, 
but  does  verily  believe  that  John  William  Henry  Dal- 
rymple, and  Johanna  Dalrymple,  formerly  Gordon,  who 
were  Parties  to  the  said  Exhibits,  marked  No.  10,  and  sub- 
scribed the  same,  and  set  their  initials  to  the  said  Exhibit 
or  Envelope,  marked  No.  11,  and  John  William  Henry 
Dalrymple,  and  Johanna  Dalrymple,  formerly  Gordon, 
Parties  in  this  Cause,  were,  and  are  the  same  persons  and 
not  divers.  And  further  to  the  said  Article  he  cannot 
depose. 

10th.  To  the  tenth  article  of  the  said  Libel  the  Deponent 
saith,  that  having  now  attentively  viewed  and  perused  the 
several  Exhibits  annexed  to  the  said  Libel,  marked  No.  3, 
No.  4,    No.  5,    No.  0',    No.  7,    No.  8,    No.  9,   No.  12, 
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No.  13,  No.  M,  and  No.  15,  particularly  pleaded  and  re- 
ferred to  in  the  said  article,  the  same  having  been  now  pro- 
duced and  shewn  to  the  Deponent,  he  saith,  that  he  hath 
not  the  least  doubt,  but  docs  verily,  and  in  his  conscience 
believe,  that  the  whole  body,  scries,  and  contents  of  the  said 
several  Exlilbit.s  and  the  initial  letters  "  J.  D"  to  the 
said  Exhibits,  No.  3,  No.  4,  No.  5,  No.  6,  No.  7,  No.  8, 
and  No.  9,  the  initial  letter  "  D."  to  the  said  Exhibit, 
No.  12,  the  ini<i;d  letters  ''J.  D"  to  the  said  Exhibits,  No.  13, 
No.  14,andNo.  15,  and  the  several  superscriptions  thereon  were 
andarerespectively  of  the  proper  hand-writing  and  subscrip- 
tion of  the  said  John  William  Henry  Dalrymple,  Party  in  this 
Cause,  and  that  by  the  words  "  My  dearest  sweet  wife," 
"  My  dearest  sweet  love,"  "  My  beloved  wife,"  and  such 
like,  as  well  as  various  other  expressions  contained  in  the 
said  letters  was  meant  and  intended,  the  said  Johanna  Dal- 
rymple, formerly  Gordon,  Party  in  this  Cause.  And  also 
(hat  John  William  Henry  Dalrymple,  who  wrote,  sab- 
scribed,  and  superscribed,  the  said  letters,  and  Jolianna 
Dalrymple,  to  whom  the  same  were  addressed,  under  her 
maiden  name  of  Gordon,  and  John  William  Henry  Dal- 
rymple, and  Johanna  Dalrymple,  formerly  Gordon,  the 
Parties  in  this  Cause,  were  and  are  the  same  persons,  and 
not  divers  :  and  further  he  cannot  depose. 

SAMUEL  HAWKINS. 

Same  Day. 

Repeated  and  acknowledged  before 
Dr.  OqiLviE,  Surrogate. 

Pres.  Mark  Morley, 
Notary  Public, 
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On  the  Libel  and  Exhibits  given  on  behalf  of  Mis, 
Dalrymple, 


1st  May,  1809. 
ALEXAiNDER  BRYANT,  Clerk  to  Messrs.  Thomas 
Coutts  and  Company,  Bankers,  in  the  Strand,  in  the 
CountyofMiddlesex,  aged  thirty  years  and  upwards, 
a  Witness  produced  and  sworn. 

2.  T0  the  second  article  of  the  said  Libel,  and  to  the 
Paper- Writings  or  Exhibits,  marked  No.  J,  and  No.  2, 
annexed  to  the  said  Libel,  and  now  produced  and  shewn 
to  the  Deponent,  he  saith,  he  is  a  Clerk  in  the  House  of 
Messrs.  Thomas  Coutts  and  Company,  Bankers,  in  the 
Jstrand,  and  hath  so  been  for  about  seven  years,  come  next 
June,  and  he  came  first  to  know  the  articulate  John  Wil- 
liam Plenry  Dalrymple,  Party  in  this  Cause,  about  three 
or  four  years  ago,  (according  to  the  best  of  his  recollec- 
tion as  to  time)  by  seeing  him  come  to  the  banking-house 
of  the  said  Messrs.  Thonias  Coutts  and  Company,  upon 
business  ;  and  afterwards  many  letters  came  from  him  written 
from  Germany  to  the  said  banking-house,  which  the  Depo- 
nent knows  were  answered ;  and  that  such  answers  were 
addressed  to  him,  the  said  John  William  Henry  Dalrymple^ 
in  Germany  :  and  he  further  saith,  that  about  a  year  ago 
(as  well  as  he  is  now  able  to  recollect  the  time)  the  said  Johm 
William  Henry  Dalrymple,  having  returned  from  Germany, 
became  in  the  habit  of  coming  to  the  said  banking-house, 
when  he  wanted  money,  and  hath  from  that  time,  down 
to  the  present  time,  been  in  the  habit  of  so  doing,  and  at 
such  time  he  always  signs  drafts  for  the  money  he  so  draws 
out  at  the  said  house  of  Messrs.  Thomas  Coutts  and  Company, 
who  are  his  bankers ;  and  the  Deponent  is  the  person  to  wbom 
the  said  John  William  Henry  Dalrymple  hath  been  in  the 
{general  habit  of  coming  to  on  those  occasions.     And  hcj  the 


Deporicnf,  hath  thereby  had  occasion  to  see  the  said  John 
William  Henry  Dalrymple  sign  his  name  to  drafts  so  fre- 
qiicnfly,  that  he  liath  thereby  and  by  seeing  the  aforesaid 
correspondence  of  him  the  snid  John  AVilliam  Henry  Dal- 
rymple with  the  said  honse,  whilst  he  remained  in  Ger- 
man}' as  aforesaid,  become  perfectly  well  acquainted  with 
(he  manner  and  character  of  hand-writing^  and  subscription 
of  him  the  said  Jolin  William  Henry  Dalrymple,  and  hav- 
ing- now  ciirefiilly  and  attentively  viewed  and  perused  thc- 
said  two  Exhibits,  marked  No.  1,  and  No.  2,  the  Deponent 
saith,  that  he  hath  not  the  least  doubt,  but  does  verily,  and  in 
his  conscience  believe,  that  the  words  "  I  do  hereby  promise 
to  marry  you  as  soon  as  it  is  in  my  power,  and  never  marry 
another,"  contained  in  the  said  Exhibit,  marked  No.  1, 
and  the  name  "  J.  Dalrymple,"  thereto  subscribed,  and  also 
the  words  and  figures  "  1  hereby  declare  that  Johanna  Gor- 
don is  my  lawful  wife.  May  28th,  1S04,"  the  subscrip- 
tion, ^'  J.  Dalrymple,"  and  the  further  words,  '^  and  I 
hereby  acknowledge  John  Dalrymple  as  my  lawful  Imsband," 
contained  in  the  said  Exhibit,  marked  No.  2,  were  and 
are  of  the  proper  hand-writing  and  subscription  of  him  the 
aforesaid  John  William  Henry  Dairy mple,'w horn  the  De- 
ponent knows  to  be  the  Party  in  this  Cause,  and  that  John 
William  Henry  Dalrymple,  who  was  a  party  to  and  signed 
the  said  two  Exhibits,  and  John  William  Henry  Dalrymple, 
Party  in  this  Cause,  herein  before  deposed  of,  was  and  is 
one  and  the  same  person.  And  further  to  the  said  article  he 
cannot  depose. 

7.  To  the  seventh  article  of  the  said  Libel,  and  to  the 
Paper- Writings,  or  Exhibits,  marked  No.  10,  and  No.  1 1,  to 
the  said  Libel  annexed,  and  in  the  said  seventh  article  par- 
ticularly pleaded  and  referred  to,  the  same  having  been 
now  produced  and  shewn  to,  and  carefully  viewed  and  pe- 
rused by  the  Deponent,  he  saith,  that  he  does  verily,  and  in 
his  conscience  believe,  that  the  whole  body,  series,  and  con- 
tents of  the  said  Paper-  Writing,  or  Exhibit,  marked  No.  10, 
and  the  name  "  J.  W.  H.  Dalrymple,"  thereto  subscribed, 
to  be  all  of  tije  proper  hand-writing  and  subscription  of  him 
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the  aforesaid  John  William  Henry  Dairy mple,  Party  in 
this  Cause,  the  person  of  whom  the  Deponent  hath  herein- 
before particularly  deposed  of,  excepting  the  name  "  J.  Gor- 
don," and  the  word  '«  now"  subscribed  and  written  at  the 
bottom  of  the  said  Exhibit,  and  also  except  the  name  and 
word  "Witness,  Charlotte  Gordon," written  under  it, which 
he  does  not  believe  to  be  of  the  hand-writing  of  him  the 
said  John  William  Henry  Dalrymple,  and  knows  not  of 
whose  hand-writing  the  said  two  names  and  words  are,  nor 
jcan  he  take  upon  himself  to  depose  of  whose  hand-writing 
the  said  Exhibit,  No.  II,  or  of  any  part  thereof,  or  of  the 
initial  letters  "  J.  D."  or  ^'  J.  G."  subscribed  thereto,  is  or 
are,  but  has  no  doubt  but  that  John  William  Henry  Dal- 
rymple, who  was  a  Party  to  the  said  exhibit,  maked  No.  10, 
and  John  William  Henry  Dalrymple,  Party  in  this  Cause, 
hereinbefore  particularly  deposed  of,  was  and  is  one  and  the 
same  person,  and  not  divers  .;  and  further  he  cannot  depose  to 
the  said  article. 

10.  To  the  tenth  article  of  the  said  Libel,  and  to  the 
Paper- Writings,  or  Exhibits,  marked  No.  3,  No.  4,  No.  5, 
No.  6,  No.  7,  No.  8,  No.  9,  No.  12,  No.  13,  No.  14,  and 
No.  15,  to  the  said  Libel  annexed,  and  in  the  fourth,  fifth, 
eighth,  and  ninth  articles  of  the  said  Libel,  particularly 
pleaded  and  exhibited,  the  same  having  been  now  produced 
and  slj.e;yn  to  the  Deponent,  and  he  haying  carefiiUy  and  at- 
tentively viewed  and  perused  the  same,  the  Deponent  saith, 
that  he  hath  not  a  doubt,  but  does  yerily  and  in  his  conscience 
believe,  the  whole  body  series  and  contents  of  the  said  seve- 
ral Exhibits,  numbered  as  aforesaid,  and  the  initial  letters 
"  J.  D."  to  the  said  Exhibits,  No,  3,  No.  4,  No.  5,  No.  7, 
No.  8,  and  No,  9,  the  initial  letter  «  D."  to  the  said  Exhibits, 
No.  12,  No.  14,  and  Nq.  15,  and  the  initial  letters  "  J.  D." 
to  the  said  Exhibit,  No.  13,  and  the  superscriptions  thereon, 
were  and  are  respectively  of  the  proper  hand- writing  and 
subscription  of  the  said  John  William  Henry  Dalrymple, 
Party  in  this  Cause,  hereinbefore  particularly  deposed  of, 
and  that  the  said  John  William  Henry  Dalrymple,  whoso 
wrote,  subscribed,  superscribed,  and  sent  the  said  letters,  and 
Jghn  William  Henry  Dalrymple,  Party  In  this  Cause,  was 
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and  is  one  and  the  same  person,  and  not  divers :  but  further 
to  the  said  article  he  cannot  depose. 

ALEX.  BRYANT. 

Same  day, 

Repeated  and  acknowledged  before 
Dr.  Ogilvie,  Surrogate. 

Pres.  Mark  Morley, 
Notary  Public. 


On  the  Libel  and  Exhibits  given  on  behalf  of 
Mrs.  Dalrymple. 


6th  May,  1809. 
The    Most   Noble    ALEXANDER,    DUKE    OF 
GORDON,  of  New  Norfolk  Street,  Park  Lane,  in 
the  County  of  Middlesex,  aged  sixty-five  years, 
a  AVitness  produced  and  sworn. 

2.  TO  the  second  Article  of  the  said  Libel,  and  to  the 
Paper  Writings  marked  No.  1,  and  No.  2,  therein  pleaded 
and  referred  to,  and  now  produced  and  shewn  to  the  De- 
ponent, he  saith,  that  he  hath  been  on  terms  of  great  in- 
timacy with  the  family  of  the  articulate  Johanna  Gordon 
(in  the  said  Libel  called  Johanna  Dalrymple),  for  many 
years,  and  hath  known  and  been  acquainted  with  the  said 
Johanna  Gordon  from  her  childhood,  and  hath  frequently 
received  visits  from  her,  with  her  father  and  others  of  her 
family,  at  his,  this  Deponents's  seat,  called  Gordon  Castle, 
in  Scotland  j  and  hath  also  been  on  visits  to  her  father,  and 
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hatli  there  been  in  company  with  her,  and  in  the  course  of 
such  his  knowledge  of,  and  acquaintance  with  her  the 
said  Johanna  Gordon,  he  often  saw  her  write  and  subscribe 
her  name,  and  thereby  became  well  acquainted  with  her 
manner  and  character  of  hand-writing  and  subscription,  and 
having  now  attentively  viewed  and  perused  the  said  two 
Paper  Writings,  marked  No.  1  and  No.  2,  he  saith,  he 
hath  not  the  least  doubt,  but  does  verily,  and  in  his  con- 
science believe  that  the  words  "  &  I  promise  the  same," 
contained  in  the  said  Exhibit  marked  No.  1,  and  the  name, 
"  J.  Gordon,"  thereto  subscribed,  and  also  the  words,  '^  And 
I  hereby  acknowledge  John  Dalrymple  as  my  lawful  hus- 
band," contained  in  the  said  Paper  Writing  or  Exhibit, 
marked  No.  2,  and  the  name,  "J.  Gordon"  thereto  sub- 
scribed, were  and  are  of  the  proper  hand-writing  and 
subscription  of  the  aforesaid  Johanna  Gordon,  in  the  said 
Libel  called  Johanna  Dalrymple,  by  him  the  Deponent 
hereinljefore  deposed  of,  but  he  cannot  take  upon  himself 
to  depose  of  whose  hand-writing  the  other  parts  of  the  said 
two  Paper  Writings,  or  Exhibits  are,  but  he  saith,  that 
he  is  well  satisfied  in  his  own  mind  that  Johanna  Gordon, 
who  was  a  party  to,  and  signed  the  said  two  Paper 
Writings,  marked  No.  1,  and  No.  2,  and  Johanna  Gor- 
don by  him  the  Deponent  hereinbefore  deposed  of,  whom 
he  knows  to  be  one  of  the  Parties  in  this  Cause  by  the 
name  of  Johanna  Dalrymple,  wife  of  the  articulate  John 
AVilli'^'T'i  Henry  Dalrymple,  was  and  is  one  and  the  same 
person,  and  not  divers  ;  and  further  he  cannot  depose  to 
the  said  Article. 

7.  To  the  seventh  Article  of  the  said  Libel,  and  to  the 
Paper  Writings,  or  Exhibits,  marked  No,  10,  and  No.  11, 
therein  pleaded  and  referred  to,  and  now  produced  and 
shewn  to  the  Deponent,  he  having  carefully  viewed  and  pe- 
rused the  same,  he  saith,  that  he  hath  not  the  least  doubt, 
but  does  verily  and  in  his  conscience,  believe  that  the  name 
and  word,  "  J.  Gordon,"  (now)  J.  Dalrymple,  set  and 
subscribed  to  the  said  Paper  Writing,  or  Exhibit,  marked 
No,  10,  were  and  are  of  the  proper  hand-writing  and  sub« 
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scription  of  the  aforesaid  Johanna  Gordon,  by  bim  the  De- 
ponent hereinbefore  deposed  of,  and  who  is  in  the  said  Libel 
called  Johanna  Dalryraplc ;  but  he  cannot  take  upon  himself 
to  depose  to  the  hand-writing  of  the  other  parts  of  the  said 
Paper  Writing,  or  Exhibit,  or  of  any  part  of  the  said  Paper 
Writing,  or  Exhibit,  marked  No.  12.  And  the  Deponent 
lastly  saith,  that  from  circumstances  which  have^come  to  his 
knowledge  he  hath  not  the  least  doubt,  but  does  verily  be- 
lieve that  Johanna  Gordon,  now  Dalrymple,  who  was  a 
party  to^  and  signed  the  said  Paper  Writing,  or  Exhibit, 
marked  No.  10,  and  Johanna  Gordon,  by  him,  the  Depo- 
nent, hereinbefore  deposed  of,  and  who  is  one  of  the  Parties 
in  this  Cause,  by  the  name  of  Johanna  Dalrymple,  wife 
of  John  William  Henry  Dalrymple,  was  and  is  one  and 
the  same  person,  and  not  divers;  and  further  he  cannot 

depose.  _ 

^  GORDON. 

Same  day, 

Repeated  and  acknowledged  before 

Dr.  Stoddart,  Surrogate, 

Pres.  Mark  Morlet, 

Notary  Public. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs, 
Dalrymple. 


7th  June,  1809. 
THE  HONOURABLE  HENRY  ERSKINE,  of  Am. 
mondell,  Advocate,  aged  about  sixty-two  years,  a  Witness 
produced  and  sworn,  deposes  and  says,  That  he  has  prac-^ 
tised  as  an  Advocate  in  the  supreme  Court  of  Session,  in 
Scotland,  since  1768,  and  that  he  has  formerly  held  the  si- 
tuations of  his  Majesty's  Advocate  for  Scotland,  and  Dean  oC 
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the  Faculty  of  Advocates  ;  and  further,  to  the  11th  Article 
of  the  said  Libel  he  deposes  and  says,  that  he  has  attentively 
perused  and  considered  the  several  Exhibits  annexed  to  the 
Libel,  and  that,  by  the  Law  of  Scotland,  marriage  is 
merely  a  civil  contract,  and  may  be  validly  and  effectually 
entered  into  without  the  intervention  of  any  religious  cere- 
mony in  any  of  the  three  following  ways : 

1 .  By  a  promise  of  marriage  given  in  writing,  or  proved 
by  a  reference  to  the  oath  of  party  followed  by  a  copula. 

2.  By  a  solemn  and  deliberate  mutual  declaration  ex- 
changed between  a  man  and  a  woman,  either  verbally,  or  in 
writing,  expressed  per  verba  de  prcesenti^  bearing  that  the 
parties  consent  to  take  each  other  for  husband  and  wife,  a 
marriage  may  be  formed  without  any  copula,  cohabitation, 
or  celebration  in  facie  ecclesice. 

3.  Marriage  may  be  established  by  public  cohabitation  ai 
man  and  wife  alone.  That  such  being  the  Law  of  Scotland, 
the  said  exhibits  annexed  to  the  libel,  are,  in  the  Deponent's 
opinion,  sufficient  to  establish  a  legal  and  effectual  mar* 
riage  between  the  Plaintiff  and  the  Defendant  in  the  said 
Cause,  independently  of  any  actual  celebration,  copula,  or 
cohabitation,  as  man  and  wife. 

HENRY  ERSKINE. 


The  same  Witness  examined  on  the  Interrogatories 
given  on  behalf  of  John  William  Henry  Dalrymple, 
the  other  Party  in  this  Cause. 

1 .  To  the  first  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  that  he  believes  that  there  is  no  country 
to  be  found,  the  Law  of  which,  on  any  particular  subject, 
has  not  been  liable  to  variations  ;  but  the  principles  of  the 
Law  of  Scotland,  in  regard  to  the  validity  of  marriage  have 
always  been  substantially  the  same  as  already  deposed  to ;  he 
conceives  that  any  apparent  discrepancy  that  may  be  found 
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in  the  decisions  of  the  court,  arises  not  from  any  difficulty  as 
to  the  principles  but  the  application  of  them  to  the  facts  of 
particular  cases  as  amounting,  or  not  amounting,  in  the 
opinion  of  the  court  to  that  solemn  and  deliberate  consent 
necessary  to  constitute  marriage,  and  which,  when  proved 
to  have  been  adhibited,  has  uniformly  been  adjudged  suffi- 
cient per  sc  to  constitute  a  legal  marriage. 

2.  To  the  second  of  the  said  Interrogatories  this  Re- 
spondent answereth  and  said,  That  he  collects,  or  ascertains^ 
the  Law  of  Scotland,  regarding  the  validity  of  marriages  not 
regularly  celebrated,  or  performed,  from  the  writings  of  the 
different  authors  on  its  Law,  and  the  train  of  decisions  of  its 
Courts  ;  upon  these  he  forms  his  opinion  what  is  the  precise 
Law  of  Scotland  at  the  present  day,  to  which  he  has  already 
deposed. 

3.  To  the  third  of  the  said  Interrogatories  this  Respond- 
ent answereth  and  saith,  that  there  certainly  is  a  material 
difference  between  the  legal  effects  of  an  irrevocable  obliga- 
tion de  fiituro  to  marry,  and  an  actual  marriage  (whether 
constituted  by  celebration  in  facie  ecclesice,  or  by  an  express 
consent  de  prossenti^)  which  last  he  has  already  said  is 
equivalent  to  actual  celebration,  A  promise  of  marriage, 
followed  by  a  copula,  is  just  as  effectual  to  produce 
marriage  as  actual  celebration,  or  a  declaration  of  consent 
de  prcEsenii ;  but  as  a  copula  cannot,  like  a  written  promise 
of  marriage,  be  proved  without  the  testimony  of  witnesses, 
a  process  at  law  is  necessary  to  establish  a  marriage  of  this 
description  where  one  of  the  parties  denies  its  existence. 
}n  this  respect,  a  promise  and  subsequent  copula  differ  from  a 
solemn  mutual  declaration  of  consent  de  prazsenti,  which 
requires  nothing  more  to  complete  it,  though,  were  one  of 
the  parties  to  desert,  a  process  of  adherence  might  be  ne- 
cessary, which  it  would  equally  be,  had  a  marriage  been 
celebrated  in  Jade  ecclesice. 

4.  In  answer  to  the  fourth  of  the  said  Interrogatories,  this 
Respondent  answereth  and  saith,  That  he  conceives  this 
question  to  be  already  sufficiently  answered.  Where  a  mare 
binds  himself  irrevQcably  .by  an  obligation  de  futuro  to 
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marry,  and  no  copula  follows,  then,  certainly  the  womanj 
and  even  the  man,  may  marry  a  different  person,  because 
it  is  the  copula  alone  that  bars  the  party  who  gives  the  pro* 
mise  from  resiling.  The  same  would  be  the  case  with 
mutual  promises  of  marriage  de  futuro  interchanged,  but 
without  consummation. 

5.  In  answer  to  the  5th  of  the  said  Interrogatories  this  Re- 
spondent answereth  and  saith.  That  presuming  the  Interro- 
gatory "to  apply  to  a  promise  of  marriage  not  followed  by  a 
copula,  such  promise  may,  at  any  time,  be  made  the  ground 
of  a  declarator  of  marriage,  unless  the  party  giving  the  pro- 
mise shall  in  the  mean  time  have  married  another  woman, 
which,  as  I  already  said,  he  may  validly  do,  notwithstand- 
ing the  previous  promise.  It  would  be  otherwise,  if,  instead 
of  a  promise  de  futurOy  a  man  and  woman  had  made  mu- 
tual declarations  of  consent  de  prcesenti,  for  this,  whether  fol- 
lowed by  a  copula  or  not,  would  have  constituted  a  mar- 
riage, as  effectually  as  celebration  in /««>  ecc/eszoB. 

6.  To  the  6th  of  the  said  Interrogatories,  this  Respondent 
answereth  and  saith,  That  a  promise  of  marriage,  given  in 
Scotland,  followed  by  a  copula,  would  not  be  affected  by 
the  man's  going  to  England,  instead  of  remaining  in  Scot« 
land;  The  question,  whether  if  a  man  who  has  given  a 
promise  of  marriage,  and  consummated  in  Scotland,  should 
afterwards  marr^^  another  woman,  no  action  having  pre- 
sently been  brought  against  him,  on  the  previous,  promise 
and  copula,  such  marriage  would  be  good,  may  admit  of 
doubt,  though  there  could  have  been  none,  if  instead 
of  a  promise  de  futuro  by  the  man  to  the  woman,  there 
had  been  mutual  declarations  of  consent,  de  prcSsentL  It  is 
in  this,  that  the  difference  between  the  one  mode  of  consti- 
tuting marriage  by  the  law  of  Scotland,  and  the  other 
chiefly  consists.  At  the  same  time,  the  Deponent  knows  of 
no  case  where  a  marriage  made  by  a  man,  with  one  woman, 
after  he  had  given  a  promise  of  marriage  to  a,nother  woinan, 
followed  by  a  copula,  was  found  to  be  good,  though  he  considers 
that  the  principle,  recognized  in  a  case  observed  by  Lord  Stair, 
SIst  January,  1665,  Baptic  contra  Barclay,  would  support 
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the  general  proposition,  that  tbottgh  a  promise  of  marriage 
and  copula  entitles  the  woman  to  have  the  marriage  declared, 
yet  it  has  not  the  same  effect  as  a  formal  marriage,  in  all 
respects,  though,  not  that  it  might  be  defeated  by  tlie  man's 
marrying  another  woman  in  facie  ecclesicn,  before  a  decree  of 
declarat<w  was  obtained  against  him.  But  this  Respondent 
eaith,  that  where  the  marriage  is  constituted  by  mutual 
declarations  de  prcesenfi,  every  consequence  must  follow 
equally  as  from  the  most  formal  marriages,  and,  therefore, 
that  a  marriage  with  another  person  afterwards  entered  into 
by  either  of  the  parties,  would  be  nuUy  though  no  declarator 
fead  been  pieviously  obtained  ;  arrd  whether  such  subsequent 
marriage  took  place  in  Scotland  or  England,  or  the  party 
contracting  it  was  a  Scotsman,  or  a  domiciled  Englishman, 
or  possessed  or  not  possessed  of  any  property  or  effects  in 
Scotland* 

7.  In  answer  to  the  seventh  of  the  said  Interrogatories  this 
Respondent  answercth  and  saith,  That  if  a  man  gives  a  decla- 
ration in  writing  to  a  woman,  whereby  he  declares  her  to  be 
his  lawful  wife,  such  a  declaration  constitutes  a  lawful  mar- 
riage, and  not  merely  sn  obligation  to  marry. 

8.  In  answer  to  the  eighth  of  said  Interrogatories,  thii 
Respondent  answereth  and  saith,  that  such  a  declaration 
in  writing,  per  5e,  renders  the  marriage  complete  ;  and  that 
the  copula  being  before  or  after  the  declaration,  can  have  no 
effect  on  the  validity  of  the  marriage.^ 

9.  In  answer  to  the  ninth  of  said  Interrogatories,  this 
Respondent  answereth  and  saith,  That  if  a  man  gives  a 
writing  to  a  woman,  acknowledging  that  fee  r»  her  hus- 
band, and  the  two  parties  correspond  "witli  each  other  in 
writing,  calling  each  other  husband  and  wife,  this  will 
constitute  a  marriage,  and  nc^  merely  an  obligation  to 
marry. 

10.  In  answer  to  the  10th  of  said  Interrogatories,  this  Re- 
spondent answereth  and  saith,  That  the  essence  of  the  consent, 
by  which  alone  marriage  is  constituted  by  the  law  of  Scot- 
land, is  its  being  made  seriously  and  deliberately  animo  cori' 
frahendi  malrimornum.    It  is  competent  therefare  to  adduce 
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in  eridefice  any  circumstances  in  the  mutual  conduct  of  the 
Parties  demonstrative  that  there  was  something  intended  by 
them  when  the  declarations  were  given,  different  from  a  serious 
intention  to  contract  marriage.  But  where  the  words,  in 
which  the  declarations  are  conceived  are  clear  and  unam- 
biguous, the  Case  must  be  made  out  by  facts,  completely 
probative  of  a  contrary  intention  on  the  part  of  both  the  man 
and  woman.  In  the  Case  of  More,  contra  M^Innes,  20th  Dec. 
1781,  the  Plouse  of  Lords  reversed  a  decision  of  the  Court 
of  Session,  which  had  declared  a  marriage  founded  on  a  writ- 
ten declaration  by  a  man  to  a  woman.  But  that  most  honour- 
able House  proceeded  on  an  opinion  that  there  was  evidence 
to  shew  that  the  declaration  had  been  given  and  accepted 
of  for  a  different  purpose  from  that  of  constituting  marriage. 
The  same  was  the  ground  of  judgment  in  the  House  of  Lords, 
in  the  Case  of  Taylor,  contra  Kello,  16th  Feb.  1786.  But  in 
neither  of  these  Cases  was  there  any  doubt  expressed  by  the 
Noble  Lord,  who  delivered  the  opinion  of  the  House,  that  the 
written  declarations  would  have  been  sufficient  to  constitute 
marriage,  if  appearing  to  have  been  given  eo  intuitu.  Further, 
this  Respondent  saith,  that  he  does  not  conceive  that  mere  ex- 
pressions of  fear  by  the  one  parly  of  being  deserted  by  the 
other,  or  a  desire  to  be  married  in  facie  ecclesice,  though 
expressed  by  both,  would,  according  to  the  law  of  Scotland, 
have  the  effect  to  prevent  a  previous  written  declaration  of 
consent  de  prccsentij  from  establishing  a  marriage. 

HENRY  ERSKINE. 


The  same  Witness  examined  on  the  additional  Inter- 
rogatories given  on  behalf  of  John  William  Henry 
Dalrymple,  the  other  Party  in  this  Cause. 

1,2.  To  the  first  and  second  of  the  said  additional  Inter- 
rogatories, this  Respondent  answereth  and  saith,  that  he  con- 
ceives that  what  he  formerly  deposed,  in  answer  to  the  second 
s»;of  the  origiual  Interrogatories,  affords  a  sufficient  answer  to 
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both  these  additional  Interrogatories,  Sir  Thomas  Crai^, 
and  Lord  Stair,  are  two  of  the  authors,  on  whose  authority  he 
forms  his  opinion,  and  he  believes  tlieir  opinions  tobe equally 
agreeable  to  the  law  of  Scotland,  at  the  time  these  authors 
wrote,  and  to  the  law  of  Scotland  as  it  now  stands.  He  knows 
of  no  change  that  has  taken  place  on  the  general  principles 
of  law  as  laid  down  by  those  learned  authors,  though  in  ap- 
plying tliem  to  different  Cases,  there  may  have  been  a  variety 
of  opinions  amongst  the  judges,  as  there  necessarily  will  be 
among  judges  as  well  as  jurymen  in  circumstantiate  cases, 
where  the  doubt  is  as  to  the  fact  and  not  as  to  the  law. 

3.  To  the  third  of  the  said  additional  Interrogatories,  this 
Respondent  answereth  and  saith.  That  he  conceives  the  de- 
cision in  the  Case  of  Pennycook  and  Grinton,  contra 
Grinton  and  Graite,  15th  Dec.  1752,  to  have  been  agreeable 
to  the  principle  laid  down  by  Sir  Thomas  Craig  and  Lord 
Stair;  That  was  certainly  a  case  attended  with  very  peculiar 
circumstances,  but  consonant  with  these  legal  authorities, 
it  could  not  have  been  otherwise  decided  unless  the  Court  on 
considering  the  evidence,  had  been  of  opinion  that  the  con- 
duct of  the  pursuer  afforded  evidence  that  the  promises  upon 
which  she  founded,  were  not  of  that  serious  and  deliberate 
nature  as  when  joined  with  a  subsequent  copula  to  form  a 
consent  de  prcBsenfi,  which  is  the  principle  on  which  Lord 
Stair  holds  a  copula,  following  a  promise  to  constitute  a  mar- 
riage, in  the  same  way  as  a  consent  de  prcesenti,  or  actual 
celebration. 

4.  To  the  fourth  of  said  additional  Interrogatories,  this  Re- 
spondent answereth  and  saith.  That  he  knows  of  no  case  de- 
cided by  the  Commissaries,  since  that  last  mentioned,  where 
precisely  similar  circumstances  occurred;  that  he  has  already 
noticed  in  his  former  deposition,  the  cases  of  More,  contra 
M'lnnes,  and  Taylor,  contra  Kello,  where  the  House  of  Lords 
differed  from  the  Court  of  Sessions  as  to  the  sufficiency  of  the 
evidence  of  consent  to  constitute  marriage ;  but  he  repeats 
that  in  those  cases  the  judgments  were  reversed  solely  on  this 
ground,  that  the  learned  judge  who  decided  was  of  opinion, 
in  point  of  fact,  that  the  written  declarations  had  not  been 
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granted  with  a  view  to  constitute  a  marriage,  but  for  different 
purposes.  That  the  judgment  of  the  Court  of  Session  and  tlie 
House  of  Lords  therefore  were  equally  consistent  with  what  ' 
this  Respondent  has  already  deposed  to  be  the  law  of  Scot- 
land. 

5.  To  the  fifth  of  said  additional  Interrogatories,  this  Re- 
spondent answereth  and  saith.  That  where  the  law  in  any  case 
appears  to  be  clear  on  general  principles,  the  Court  of  Session 
are  in  use  to  disregard  a  solitary  decision,  contrary  to  those 
principles,  and  to  decide  as  if  no  such  decision  had  existed  ; 
but  ihe  Respondent  is  clearly  of  opinion  that  where  a  series 
rerwn  jiidicatariim  occurs,  and  those  decisions  are  consonant 
with  the  opinions  of  the  learned  writers  on  the  law,  theCourt  of 
Session  would  be  exceeding  their  power  were  they  to  disre- 
gard these  former  decisions,  and  he  knows  that  it  is  not  the 
practice  of  the  Court  to  do  so. 

6.  To  the  sixth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  he  considers  what  he 
has  just  said  as  a  full  answer  to  this  Interrogatory,  with  this 
addition,  that  where  the  Court  of  Session  doubt  as  to  a  point 
formerly  decided,  they  usually  have  it  heard  in  their  presence, 
both  on  the  general  principles  that  apply  to  the  case,  and 
upon  the  effect  that  ought  to  be  given  to  former  decisions. 

7.  To  the  seventh  of  said  additional  Interrogatories,  this 
Respondent  answereth  and  saith,  that  taking  this  Interroga- 
tory generally,  he  conceives  it  to  be  already  answered  ;  that 
if  it  imports  the  question  whether  in  the  witness's  opinion  the 
Court  of  Session  are  bound  by  the  existing  precedents  on  the 
law  of  marriage,  he  has  no  difficulty  to  say  that  they  are  so 
bound,  not  only  from  the  number  of  them  and  the  uniformity 
of  principle  that  pervades  them  all,  but  from  their  consonance 
with  the  opinions  of  the  law-writers  of  the  first  eminence 
both  ancient  and  modern. 

8.  To  the  eighth  of  said  additional  Interrogatories,  this 
Respondent  answereth  and  saith,  That  he  considers  the  case  of 
Pennycook  to  be  of  authority  and  recognized  by  subsequent 
practice  as  to  the  principle  on  which  it  proceeded,  viz.  that 
a  promise,  cum  copula^  makes  a  complete  marriage.    Lord 
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Kames,  in  his  Elucidations,  No.  5,  says,  «  The  judges  wert 
almost  unanimous  that  a  promise,  cum  copula,  makes  a  com- 
plete marriage,"  which  is  precisely  the  doctrine  laid  down 
by  Lord  Stair. 

9.  To  Uie  ninth  of  said  additional  Interrogatories  this  Re- 
spondent answerrth  and  saith, That  he  conceives  he  has  already 
answered  this  Inforrogatory. 

10.  'J'o  the  tenth  oi  said  additional  Interrogatories  this  Re- 
spondent answcreth  and  saith,  That  where  writings  sufficient 
per  se  to  constitute  a  marriage  exist,  the  marriage  is  thereby 
constituted,  and  therefore  their  not  being  produced  till  one 
of  the  parties  has  married  another,  can  have  no  legal  effect 
to  annul  the  prior  marriage.  At  the  same  time  as  such  prior 
marriage,  whether  constituted  by  mutual  declarations  deprce- 
senti,  or  by  a  promise  of  marriage  and  copula  subsequent, 
tests  entirely  upon  consent,  and  in  every  such  case  it  must  be 
at  issue  whether  such  consent  was  solemn  and  deliberate, 
ani/no  contrahendi  matrimonium,  or  otherwise.  The  conduct 
of  the  party  alledging  the  marriage  must  necessarily  be  an 
important  ingredient  in  the  evidence,  and  liis  or  her  having 
withheld  the  writings,  and  kept  back  her  claim,  when  aware 
that  the  other  party  was  publicly  forming  a  matrimonial  con- 
nection, may  certainly  be  founded  on  in  the  question  of  fact. 
But  it  can  have  no  effect  on  the  law  of  the  case,  as  no  act  of 
one  of  the  parties  can  dissolve  a  marriage,  once  legally  consti- 
tuted, by  any  of  the  forms  by  which  the  law  of  Scotland  al- 
lows marriage  to  be  constituted,  whether  by  actual  celebra- 
tion, by  mutual  declarations  of  consent  de  prcesenti,  or  by 
promise  of  marriage  de  futuroj  changed  into  consent  de  prcs' 
senli,  by  the  intervention  of  a  copula. 

11.  To  the  eleventh  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  he  considers  what  he 
has  just  said  in  answer  to  the  immediately  preceding  Inter- 
rogatory, as  a  sufficient  answer  to  this  Interrogatory. 

12.  To  the  twelfth  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  all  contracts  solemnly 
entered  into  according  to  the  law  of  the  country  where  the 
parties  are  resident  for  the  time,  must  be  binding,  w  hether  the 
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parties  arc  strangers  or  natives,  or  domiciled,  or  not  domiciled 
in  such  place.    That  the  Respondent  knows  of  no  distinction 
between  officers  of  the  army  and  other  strangers  in  this  respect. 
And  he  has  no  doubt  that  were  an  officer  of  the  army  to  live 
with  a  woman  in  Scotland,  and  pass  her  as  his  wife,  it  would 
be  sufficient  to  constitute  a  marriage,  unless  there  were  cir- 
cumstances of  fact  to  shew  that  there  had  been  an  understand- 
ing between  the  parties  to  the  contrary  ;  for  the  evidence  of 
such  understanding  would  put  an  end  to  that  evidence  of 
consent,  by  which  marriage  by  the  law  of  Scotland  is  effec- 
tually constituted.     But  the  Respondent  conceives  that  the 
mere  allegation  of  the  one  party  that  marriage  was  not  in- 
tended, and  that  being  a  stranger  he  was  unacquainted  with 
the  law  of  Scotland  will  not  avail  him.     In  the  case  of  Mar- 
garet Aitken,  contra  Topham,  an  Englishman,  who,  on  seve- 
ral occasions,  had  acknowledged  her  as  his  wife,  Topham's 
plea,  that  he  was  ignorant  of  the  law  of  Scotland,  and  that  on 
the  occasions  when  he  called  her  his  Avife,  he  did  so  merely 
as  a  cover,  was  overruled.    In  that  case  no  decision  was  ever 
pronounced,  it  having  been  discovered  that  Margaret  Aitken 
was  married  before  her  connection  with  Topham,  and  that 
her  husband  was  still  alive. 

13,  14,  lOy  16,  17.  To  the  thirteenth,  fourteenth,  fifteenth, 
sixteenth,  and  seventeenth,  of  said  additional  Interrogatories 
thisRespondent  answereth  andsaith,That  these  Interrogatories 
appear  to  him  to  be  entirely  hypothetical  and  uncormected 
•with  the  question  at  issue,  and  that  he  docs  not  consider  him- 
self as  at  liberty  to  give  any  decided  opinion,  having  no  au- 
thorities of  the  law  of  Scotland  to  direct  him.  His  own  im- 
pression is,  that  on  the  principle  peculiar  to  the  law  of  Scot- 
land, a  promise  of  marriage,  followed  by  a  copula,  con- 
stitutes a  marriage,  on  the  footing  that  the  promise  by  virtue 
of  the  copula,  becomes  a  consent  de prcesenti ;  the  promise  and 
the  copula,  in  order  to  constitute  a  marriage,  should  both  take 
place  in  Scotland,  and  that  where  this  is  the  case  the  domicile 
of  the  parties  is  as  much  out  of  the  question  as  if  the  marriage 
^ere  celebrated  in  Scotland,  in  facie  ecclesiasy  which  may  be 
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the  case,  though  the  domicile  of  both  or  either  of  the  parties 
may  be  in  a  difibrent  country. 

IS.  To  the  eighteenth  of  said  additional  Interrogatories 
this  Respondent  ansvvereth  and  saith,  That  he  has  already  de- 
posed to  the  principle  upon  which  a  promise  and  copula  con- 
stitute a  marriage,  viz.  that  to  use  the  words  of  Lord  Stair, 
"  by  natural  commixtion,  where  there  hath  been  a  promise 
preceding,  tlierc  is  presumed  a  conjugal  consent  de prcesenli.'''*. 
And  therefore  the  Respondent  is  of  opinion  that  where  a 
promise  and  copula  occur,  neither  party  is  at  liberty  to  con- 
tract another  marriage,  any  more  than  if  the  marriage  had 
been  established  by  express  mutual  consent,  de  prccsenti,  or 
even  a  celebration  in  facie  ecclesice,  which  last  has  no  stronger 
effect  by  the  law  of  Scotland  than  either  of  the  former,  except 
that  it  proves  more  indubitably  that  serious  and  deliberate 
consent  which  alone  is  required  to  constitute  marriage. 

19,  20.  To  the  nineteenth  and  twentieth  of  said  additional 
Inlcrrogalories  this  Respondent  answereth  and  saith,  that 
where  the  obligation  or  promise  to  marry  is  merely  de  futuroy 
and  no  copula  has  followed  to  convert  the  promise  de  futuro 
into  a  consent  de  prcesenti,  the  party  resiling  can  only  be 
subjected  in  damages;  the  case  would  be  different  if  there 
■were  evidence  of  a  solemn  and  deliberate  consent,  de  prcesenti, 
for  there  would  be  legal  grounds  for  declaring  a  marriage 
independent  of  a  copula. 

21.  To  the  twenty-first  of  said  adtlitional  Interrog-atories 
this  Respondent  answereth  and  saith,  that  he  conceives  that 
this  query  is  already  sufficiently  answered,  and  that  the  doc- 
trine of  Mr.  Erskine,  in  the  passage  referred  to  in  the  query, 
does,  in  the  Respondent's  apprehension,  completely  establish 
the  proposition  ;  that  to  use  the  words  of  that  learned  author, 
iu  the  passage  referred  to,  "  Both  our  judges  and  writers  are 
agreed  that  a  copula,  subsequent  to  a  promise,  constitutes 
marriage,  from  a  presumption  or  fiction  that  the  consent  de. 
prcesenti,  which  is  essential  to  marriage,  Mas  at  that  moment 
mutually  given  by  the  parlies  in  consequence  of  the  anterior 
promise.     St.  B.  I.  T.  4,  s.  6.  and  B.  3.  T.  S,  S.  42,  gnd 
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New  Coll.  No.  146.  "  That  the  same  writer,  the  latest  and 
not  the  least  respectable  authority  in  the  law  of  Scotland, 
speaking  in  the  subsequent  section  of  the  constitution  of  mar- 
riage by  the  consent  de  prcesenli,  expressly  states  it  as  capable 
of  being  perfected  without  the  intervention  of  any  ceremony 
by  the  mere  consent  of  parties  declared  by  writing,  provided 
the  writing  be  so  conceived  as  necessarily  to  import  their 
present  consent." 

22.  To  the  twenty-second  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  although  a  promise 
of  marriage  and  copula  subsequent,  create  a  legal  presump- 
tion that  a  mutual  consent  was  g^iven  at  the  moment  of  the 
copula,  yet  certainly  it  must  be  open  to  the  party  either  to 
disprove  the  existence  of  the  promise,  or  to  prove  habili 
modo,  that  it  was  made  alio  cmimo,  than  that  of  constituting 
marriage.  That  the  same  is  the  case  even  in  mutual  written 
declarations  of  consent  de  prcesenti,  and  it  was  on  this  ground 
that  the  decisions  in  the  case  of  More  and  M'Innes,  and 
Taylor  and  Kello  proceeded.  Indeed  as  marriage,  in  facie 
ecclesice,  by  the  law  of  Scotland,  is  neither  a  sacrament  nor  a 
necessary  ceremony  to  constitute  the  matrimonial  union, 
that  cases  might  occur  where  a  marriage  by  a  clergyman 
might  be  insufficient  from  it  being  proved  that  anterior  to  the 
celebration,  the  parties  had  interchanged  written  declarations 
that  the  ceremony  was  to  be  effected  for  a  totally  different 
purpose,  and  should  not  be  binding  upon  either  of  them.  But 
the  Respondent  conceives  that  to  take  off  the  effect  of  a  written 
consent  de  prcesentij  or  u.  promise  of  marriage  followed  by 
a  copula,  will  require  the  most  clear  and  decisive  facts  ap- 
plicable to  both  the  parties,  sufficient  to  shew  that  the  written 
declaration  or  promise  was  given  for  a  purpose  different  from 
that  of  contracting  marriage,  and  a  proof  of  those  facts  by  the 
most  unexceptionable  evidence. 

23.  To  the  twenty-third  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  in  his  opinion  it 
matters  not  whether  the  promise  has  been  given  by  the  woman 
or  by  the  man,  if  a  copula  follows,  as  the  promise  and  copula 
taken  together  amount  to  a  mutual  consent  de  prcesenti. 
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24.  To  the  twenfy-foiirth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saitb,  That  he  has  already 
said  that  the  doctrine  that  a  promise  of  marriage  with  a  sub* 
sequent  copula  does  actually  constitute  a  marriage,  is  not 
only  reconcileable  with  the  ancient  authorities  in  the  law  of 
Scotland,  including  those  of  Sir  Thomas  Craig  and  Lord 
Stair,  but  is  expressly  laid  down  by  those  learned  lawyers, 
and  especially  by  Lord  Stair.  As  to  the  question  whether 
the  work  of  Lord  Stair  contains  many  mistakes,  and  whether 
the  passages  referred  to  are  not  loosely  and  inaccurately  ex- 
pressed, the  Respondent  says,  that  Lord  Stair,  like  every 
other  writer,  may  have  fallen  into  errors  ;  but  he  considers 
his  Lordship  as  an  author  of  the  very  highest  authority,  and, 
as  to  the  passages  referred  to,  the  Respondent  sees  neither 
looseness  nor  inaccuracy.  That  as  to  the  question  what  de- 
gree of  weight  ought  to  be  given  to  Lord  Stair's  authority, 
or  to  the  editions  of  his  works,  as  proving  to  a  certainty  what 
his  opinion  was,  the  Respondent  can  give  no  answer  further 
than  that  in  the  court  on  this,  as  well  as  on  every  other  sub- 
ject, the  greatest  deference  has  always  been  paid  to  Lord 
Stair's  authoritj^. 

25,  26.  To  the  twenty-fifth  and  twenty-sixth  of  laid  addi- 
tional Interrogatories  tliis  Respondent  answereth  and  saith, 
That  contracts  of  marriage,  though  merely  sponsalia  defuiuroy 
are  no  doubt  conceived  per  verba  de  prcesenti,  as  expressed  in 
the  query,  but  in  practice  there  is  always  superadded,  an  obli- 
gation to  celebrate  the  marriage  with  all  convenient  speed, 
which  is  sufficient  to  confine  the  former  expression,  to  a  mere 
obligation  de  futuro.  Where  one  of  the  parties  therefore 
resiles,  a  claim  of  damages  only  will  lie,  as  in  the  case  of  a 
promise  of  marriage,  not  followed  by  copula  ;  though  if  a 
copula  were  to  follow  a  contract  of  marriage,  it  would  become 
a  consent  de  prcesenli^  and  the  marriage  would  be  completed. 
That  the  Respondent  considers  the  expressions  of  consent, 
contained  in  the  exhibits  followed,  as  they  are  by  no  obliga- 
tion to  complete  a  marriage  by  actual  celebration,  as  a  com-* 
plete  consent  de  prcBsenti,  such  as  the  law  holds  sufficient  per 
se  to  constitute  marriagCj  and  therefore  very  different  from 
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the  expressions  of  c6nsentj  usually  contained  in  contracts  of 
Marriage. 

27.  To  the  twenty-seventh  of  said  additional  Interrogato- 
ries (his  Respondent  answereth  and  saith,  That  in  his  exami- 
nation in  chief,  he  has  already  deposed,  that  he  considers 
the  exhibits,  particularly  the  mutual  declaration,  as  suffi- 
cient per  se,  to  constitute  :i  marriage  between  the  parties ; 
and  it  is  unnecessary  therefore  to  add,  that  they  are  of  such 
a  nature,  as  to  bar  either  of  the  parties  from  retracting. 
That  the  Respondent  considers  the  effect  of  the  exhibits  to 
be  such,  that  in  a  question  with  any  third  party  having  an 
interest,  a  mutual  retraction  by  the  parties  would  be  of  no 
avail,  nor  could  it  even,  as  between  themselves,  have  any 
effect  to  annul  the  marriage,  however  it  might  afiect  their 
patrimonial  interest,  as  husband  and  wife. 

2S.  Tothe  twenty-eighth  of  said  additionallnterrogatories 
this  Respondent  atiswereth  and  saith,  That  the  first  part  of  it 
has  been  already  answered  ;  that  as  to  the  latter  question, 
w  hat  w  ould  have  been  the  Defendant's  remedy  if  the  Plain- 
tiff had  destroyed  the  Exhibits  ?  the  answer  is  very  plain,  he 
would  just  have  been  in  the  very  same  situation  with  any  other 
party  to  a  mutual  contract,  where  there  is  but  one  copy 
of  the  agreement,  and  that  has  been  destroyed  by  the  other 
party,  to  whom  the  custody  of  it  was  given.  The  party 
founding  upon  if,  would  be  under  the  necessity  of  either  prov- 
ing the  tenor  of  the  writing,  or  establishing  the  existence  of 
the  agreement,  by  a  reference  to  the  oath  of  the  other  party  ; 
but  it  is  impossible  to  suppose,  that  because  one  of  the  parties 
might  have  destroyed  the  document,  it  s-hall  therefore  have 
no  binding  effect  upon  cither  of  them. 

29.  To  the  twenty-ninth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  he  does  not  know 
any  case  before  that  of  M'Adam  contra  M'Adam,  where 
precisely  in  such  circumstances,  a  mere  declaration  of  con- 
sent de  prcesenti  was  held  to  constitute  a  marriage,  per  verba 
de  prcesenti.  But  he  knows  of  no  case  where  that  general 
proposition  has  been  seriously  disputed,  and  it  is  laid  down 
as  the  law  of  Scolland,  by  all  the  authorities  already  referred 
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to.  Indeed  the  proposition  taken  in  tlic  abstract,  ^vas 
scarcely  disputed  in  the  case  of  M'Adam  ;  the  argumen  of 
tl>e  party  >vho  disputed  the  eirVct  of  the  declaration  being 
chie'y  directed  to' an  attempt  to  show  that  the  dec  araU^x 
could'^not  have  been  seriously  and  deUberatey  made  «..o 

contrahendi  .nalrunonn.n,  and  that  ^^^  ^^^'^V  l"f  tt  ^  ! 
time  he  made  it,  was  in  a  state  of  insanity,  which  fac  was 
the  subject  of  a  long  proof,  which  would  have  been  altoge- 
ther unnecessary,  if  in  point  of  law  such  a  declaration  of 
consent  depra^senti  was  iasulScient  to  constitute  a  mariiage. 

50  To  the  thirtieth  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  he  conceives  that  lie 
has  already  answered  this  query,  by  what  he  has  said  in 
answer  to  the  twenty-fifth  of  said  additional  Interrogatories. 

51  To   the  thirty-first  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  where  a  marnage 
has  taken  place,  between  a  man  and  woman,  in  the  way  and 
manner  which  the  law  of  Scotland  authorizes,  neither  of  the 
parties  can  marry  again,  and  it  is  not  in  the  power  of  one  ot 
the  parties  to  annul  the  marriage  by  lying  by,  while  the 
other  contracts  a  marriage  with  anotlier.     If  therefore  a  pro- 
mise of  marriao-e,  followed  by  a  coi>ula,  does  by  the  law  ot 
Scotland  constitute  an  effectual  marriage,  it  follows  that  the 
second  marriage,  however  public  and  regular,  would  be  void 
according  to  the  law  of  Scotland,  just  in  the  same  way,  as 
if  the  first  marriage,  as  well  as  tlie  second,  had  been  cele- 
brated in  facie  ccdesia.     That  the  only  eflect,  which,    in 
the  Respondent's  opinion,     couhl  be  given  to  the  Tvoman 
claiming  in  viitue  of  the  promise  and  copula,  having  lain  by, 
without''  objecting    to   the   second    marriage    taking   place, 
knowing  it  to  be  seriously  intended,  would  be  this  ;  that  her 
conduct  would  afford  a  strong  piece  of  presumptive  evidence 
to  show,  that  the  promise  of  marriage  had  not  been  seriously 
made  or  received,  and  tlierefoie  was  not  such  a  promise  as  the 
law  requires,  when  followed  bj  a  copula  to  constitute  a  mar- 
riao-e.    But  the   Respondent   docs   not    conceive   that   this 
conduct  on  the  part  of  the  woman,  Avould,  independent] j 
pf  other  circumstances,   be  sufficient  to  take  olF  the  cflVct 
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of  the  promis(!  and  copula ;  and  the  Respondent  presumes, 
that  in  the  case  observed  by  Lord  Stair,  31st  January,  1675, 
iJeattie  contra  Barclay,  referred  to  in  the  Respondent's  answer 
to  tlie  fifth  of  the  original  Interrogatories,  tlie  court  must 
have  proceeded  on  something  more  than  merely  the  woman's 
having  lain  by,  \vithout  bringing  a  declaration  of  marriage 
against  him.  The  man,  in  that  case,  docs  not  appear  to 
have  married  another  ;  nothing  more  Avas  found,  than  that 
the  presumption  pnter  est  quern  nupticv  demomtrant  did  not 
take  place,  as  if  tiicre  had  been  a  formal  marrliige,  so  that 
the  woman  was  bound  to  prove  a  copula,  after  the  date  of 
(he  promise. 


The  same  Witness  examined  on  tlie  further  additional 
Interrogatories,  given  on  behalf  of  John  William 
Henry  Dalrymple,  Esq.  the  other  Party  in  thia 
Cause. 

1.  To  the  first  of  the  said  further  additional  Interrogato- 
ties  this  Respondent  answereth  and  saitli,  That  he  considers 
the  decision,  in  the  case  of  Jean  Campbell  contra  Magdalene 
Cochrane,  as  one  of  a  very  peculiar  nature,  and  that  it  could 
not  have  been  decided,  upon  the  ground  that  the  conduct 
of  Magdalene  Cochrane  in  having  allowed  Mr.  Campbell 
to  marry  another,  without  objection,  was  sufficient  to  bar 
her  claim  to  have  her  marriage  declared.  Magdalene 
Cochrane,  did  not  alledge  merely  a  promise  of  marriage  and 
copula  following,  to  which  alone  such  an  objection  could 
apply  ;  on  the  contrary,  she  expressly  averred  that  she 
had  been  privately  married  to  Mr.  Campbell,  by  Mr.  Wil- 
liam Cockburn,  an  episcopal  Minister,  in  the  presence  of 
witnesses  whom  she  named,  so  that  the  marriage,  which 
she  alledged,  was  every  bit  as  regular  as  that  which  Mr. 
Campbell  afterwards  contracted  with  her  competitor,  which 
was  also  an  irregular  one.  It  was  impossible  that  the  court 
could  mean  to  find  that  a  marriage  actually  celebrated  wit]>. 
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one  woman,  could  be  annulled  by  a  marriage  with  another, 
merely  because  the  first  wife  had  not  previously  taken  any 
steps  to  have  her  marriage  declared  ;  and  the  Respondent 
therefore  presumes,  that  as  Magdalen  Cochrane  had  no 
writing  to  produce,  in  order  to  prove  the  celebration  of  a 
former  marriage,  or  even  a  promise  of  marriage,  the  court 
must  have  refused  to  allow  her  ^  proof  by  witnesses,  merely 
because  she  offered  to  establish  facts,  some  of  which  could 
only  be  competently  proved  by  writing,  and  others  which 
were  totally  inconsistent  with  the  whole  of  her  own  conduct; 
that  if  the  court  proceeded  on  any  other  ground,  the  Res- 
pondent would,  with  great  deference  presume  to  say,  that 
the  decision  was  ill  founded,  and  he  would  be  warranted  to 
say  so  from  the  subsequent  decision  in  the  case  of  Pennycook 
and  Grinton,  contra  Grinton  and  Graite. 

2,  3.  To  the  second  and  third  of  said  further  additional 
Interrogatories  this  Respondent  answereth  and  saith,  That  in 
the  case  of  Elizabeth  Lining  contra  Hamilton,  tlierc  docs  not 
appear  to  have  been  any  promise  of  marriage ;  if  there  had, 
there  can  be  no  doubtthat  Elizabetli  Lining,  instead  of  being 
merely  found  entitled  to  damages,  would  have  had  her  mar- 
riage declared.  That  with  regard  to  the  cases  referred  to 
by  Lord  Kilkerran,  in  the  first  of  them,  Kerr  contra  Hislop, 
there  seems  to  have  been  no  promise  of  marriage ;  as  to  the 
other,  Castlelaw  contra  Agnew,  of  Shenchan,  the  Respond- 
ent does  not  find  it  collected ;  Lord  Kilkerran  is  mistaken 
in  saying  that  in  both  cases  there  was  a  promise  of  marriage, 
for  the  contrary  appears,  from  the  case  of  Kerr  contra  His- 
lop, as  collected  by  Lord  Fountainhall,  and  in  the  other 
case,  his  Lordship  says,  the  adherence  was  not  insisted  on. 
That  the  Respondent  does  not  therefore  conceive,  that  any 
conclusion  can  be  drawn  from  Lord  Kilkerran's  notice  of 
these  two  cases,  inconsistent  with  the  general  doctrines  of 
law,  to  which  the  Respondent  has  given  his  opinion,  or 
tending  to  show,  that  by  the  law  of  Scotland  in  1696  a 
promise  of  marriage,  followed  by  a  copula,  did  not  consti- 
tute a  marriage. 

4.  To  the  fourth  of  said  additional  Interrogatories  this 
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Respondent  answereth  and  saith,  that  he  has  looked  into 
the  passage  in  Lord  Karnes's  Elucidations,  referred  to,  in 
which  he  perceives  that  his  Lordship  had  doubts  of  the  pro- 
priety of  the  judgment  in  the  case  of  Penny  cook  and 
Grinton,  contra  Grinton  and  Graite ;  but  with  great  defe- 
rence to  that  learned  writer,  who  very  frequently  indulged 
himself  in  speculations,  as  to  what  the  law  of  Scotland  ought 
to  be,  rather  than  in  discussing  what  it  really  was,  the 
Respondent  continues  of  opinion,  that  that  case,  however 
hard  it  may  appear,  was  decided  upon  the  true  principles 
of  the  law  of  Scotland. 

HENRY  ERSKINE. 

2;^d  August,  1809. 

Repeated  and  acknowledged  before  me, 
at  Edinburgh,  the  undersigned 
Wm.  Coulter,  Lord  Provost. 

In  the  Presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs. 
Dalrymple. 


7th  June,  1809. 
ROBERT  CRAIGIE,  Esq.  of  the  city  of  Edinburgh, 
Advocate,  aged  about  fiffy-three  years,  a  witness  produced 
and  sworn,  deposes  and  says  ;  that  he  has  practised  as  an 
Advocate  before  the  supreme  Court  of  Session  in  Scotland 
since  1776,  and  further  to  the  eleventh  article  of  the  said 
Libel  he  deposes  and  says,  that  he  has  attentively  perused 
and  considered  the  several  Exhibits,  annexed  to  the  Libel, 
and  that  according  to  his  opinion  and  belief,  by  the  law  of 
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Scotland,  marrianre  may  be  completed  between  two  persons  o! 
proper  age  and  free  to  enter  into  such  an  engagement,  not 
only  by  actual  celebration  in  facie  ecclesice,  but  by  cohabi- 
tation as  man  and  wife,  and  also  by  a  mutual  declaration  oi 
the  parties  to  tliateilect ;  and  besides  this,  it  appears  to  the 
Deponent  to   have  been  settled  in   the  case  of  Pennycook 
contra   Grinton,  15   Dec.   1752,  and   the   authorities  tliere 
quoted,    and  the  Deponent  believes  has  been  since  held  as 
law,  that  a  promise  of  marriage  followed  with  a  copula  does 
not  merely  warrant  the  courts  of  law  to  compel  performance 
of  the  promise,  but  without  any  judicial  interference  consti- 
tutes that  relation  between  the  parties.     But  although  all 
these  are  legal  modes  of  constituting  marriage  by  the  law  oi 
Scotland,  the  one  first  mentioned  is  the  only  one  which  can 
be  deemed  altogether  unexceptionable,  and  not  admitting  of 
any  proof  or  argument  to  the  contrary  :  all  the  others,  though 
affording  pmna  facie  evidence  of  a  marriage,  admit  of  expla- 
nation from  collateral  circumstances.  It  is  held  to  be  compe- 
tent to  prove  that  the  acts  were  not  meant  by  the  parties  to 
constitute  a  marriage,  nay,  it  has  been  determined  that  the 
effect  of  them  might  be  Avrought  off  by  the  after  conduct  of 
parties,  at  least  so  far  as  third  parties  are  interested.     These 
propositions  the  Deponent  considers  as  established  by  the 
decisions  20(h  December,  1781,   More  contra  M' I nnes,  3d 
March,  1786,  Robertson  contra  Inglis,  16th  February  1786, 
Taylor  contra  Kello,   6th  December,    1796,   M'Laughlane 
contra  Dobson,  ISth  June,  1801,  Napier  not  reported,    and 
29th  June,  1751,  Campbell  contra  Cockrane,  not  reported, 
but  the  particulars  to  be  found  in  the  Session  Papers,  in  the 
case  of  Napier.    In  the  present  case  there  has  been  no  regular 
marriage,  nor,  as  the  Deponent  thinks,  cohabitation  as  man 
and  wife,  in  the  legal  sense  of  these  words.     The  Plaintifl's 
claim,  therefore,  on  the  Deponent's  opinion,  must  rest  on  one 
or  other  of  the  two  grounds  last  mentioned,  viz.  either  a 
nmtual  declaration,  or  acknowledgment,  as  to  the  parties 
being  man  and  wife  ;  or  a  promise  and  copula  ^  and  the  evi- 
dence as   to  the  obligation  or  engagements  of  the  parties 
which  has  been  produced,  appear  to  be  of  t^iree  kinds ;  No.  1 
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of  the  Exhibits  contains  a  promise  of  marriage  ;  No.  2  con- 
tains a  mutual  acknowledgment  as  explicit  as  possible  that 
the  parties  were  man  and  Avife  ;  in  No.  10  there  is  an  acknow- 
ledgement equally  explicit  on  the  part  of  the  Defendant,  but 
the  counter  part  of  it  by  the  Plaintiff  appears,  in  the  Depo- 
nent's opinion,  to  import  a  promise  or  undertaking  that  un- 
less in  extreme  necessity,  (the  nature  of  which  is  not  men- 
tioned) she  would  never  avow  the  connection,  which  at  least 
in  a  question  with  third  parties,  might,  in  certain  circum- 
stances, preclude  a  claim  on  her  part  to  the  conjugal  rights. 
In  No.  14  there  is  a  request  on  the  part  of  the  Defendant  for 
another  declaration  by  the  Phnntiff  which,  if  it  was  sent  and 
conceived  in  unqualified  terms,  would,   in  the  Deponent's 
opinion,  import  a  mutual  engagement ;    and  in  the  other 
numbers  there  are  expressions,  wliich  the  letters  having  been 
received  and  not  rejected  by  the  Plaintiff,  may  (as  the  Depo- 
nent thinks)  be  considered  as  binding  on  her,  and  therefore 
forming  a  mutual  engagement.     And  especially,  if  these  let- 
ters could  be  combined  and  connected  with  letters  by  the 
Plaintiff  in  the  same  or  similar  terms,  and  not  counteracted 
by  inconsistent  acts  or  other  expressions  of  a  contrary  ten- 
dency, tliis  also,  in  the  Deponent's  opinion,  would  be  sufficient 
to  establish  a  marriage :  but  without  such  letters  from  the 
Plaintiff  the  Deponent  conceives  it  may  with  some  justice  be 
contended,  that  the  letters  from  the  Defendant  can  only  be 
considered  as  a  promise  of  marriage  ;  and  from  some  passages 
in  the  letters,  (vide  particularly  No.  4,  5,  12,  13,  14)  there 
appears  to  the  Deponent  some  room  to  think,  that  notwith- 
standing the  promises  and  declarations,  and  the  appellations 
of  husband  and  wife,  and  other  expressions  of  similar  import, 
the  Defendant  did  not  consider  himself  or  the  Plaintilf  to  be 
unalterably  bound,  but  that  either  might  withdraw  from  the 
connection  and  marry  with  another  person.     And  there  are 
also  some  passages  which,  in  the  Deponent's  opinion,  tend  to 
create  a  belief  that  the  Plaintiff  in  her  letters  had  expressed 
herself  to  the  same  effect ;  and  these  explanations  appear  to 
the  Deponent  to  limit  and  qualify,  not  only  the  letters,  but 
also  the  promise  and  declarations,  all  of  them  being  to  be  taken 


together,  and  the  true  deliberate  meaning  of  the  parties  to  be 
extracted  from  the  whole.  As  to  the  evidence  of  the  copula, 
it  appears  to  the  Deponent,  that  it  had  ])een  attempted  in  the 
end  of  May,  1804,  No.  4,  but  then  for  the  first  time  :  but 
from  other  passages  in  the  same  letter,  and  also  in  No.  5,  in 
the  Deponent's  opinion,  it  may  be  strongly  inferred  that  a 
copula  had  taken  place.  And  the  arrangements  as  to  "  a 
room"  in  No.  6  and  7,  go  strongly,  as  the  Deponent  thinks, 
to  authorize  a  conclusion  that  a  copula  had  taken  place. 
From  the  foregoing  explanation  and  analysis  of  the  evidence, 
the  result  in  the  Deponent's  opinion  and  belief  is,  that  if  the 
question  were  to  be  tried  in  Scotland,  and  if  no  other  or  fur- 
ther evidence  could  be  obtained,  the  decision  it  is  thought 
would  be  favourable  to  the  Plaintiff;  but  it  is  thought  that  in 
the  circumstances  of  this  case  the  courts  of  law  in  Scotland 
would  not  immediately  proceed  to  a  determination  upon  the 
evidence  as  it  stands.  As  the  Plaintiff  might  compel  the 
Defendant  to  produce  the  letters  written  by  her  to  him,  and 
in  general  all  writings  that  had  passed  between  them,  the 
courts  would,  in  all  probability,  afford  the  necesssary  au- 
thority for  these  purposes.  And  if  the  copula  has  not  beea 
expressly  admitted  in  the  pleadings  for  the  Defendant,  the/ 
would  allow  also  a  proof  on  that  subject. 

RO.  CRAIGIE. 


The  same  Witness  examined  on  the  Interrogatories 
given  on  behalf  of  John  William  Henry  Dalrymple, 
the  other  Party  in  this  Cause. 

1 .  To  the  first  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  the  law  of  Scotland,  in  regard  to 
the  validity  of  marriages  not  regularly  celebrated,  cannot 
well  be  said  in  general  to  be  doubtful  and  indefinite.  But  the 
application  of  the  law  to  existing  cases,  has,  from  the  cir- 
cumstances already  mentioned  by  the  Respondent,  become 
oft  times  very  doubtful  and  uncertain. 
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§.  To  tlie  second  of  the  said  Interrogatories,  this  Re- 
spondent answcreth  and  saith,  Tliat  the  law  of  Scotland,  as  to 
marriages  not  regularly  celebrated,  depending  on  no  express 
enactments,  must  be  gathered  from  the  authorities  of  writers 
on  the  law,  and  the  decisions  of  the  courts  of  law  iu  Scot- 
land; and,  upon  an  observation  of  those  authorities  and  pre- 
cedents, the  Respondent's  opinion  has  been  formed  with  re- 
gard to  such  marriages. 

3.  To  the  third  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith.  That,  "  if  by  an  irrevocable  obligation 
to  marry,"  is  meant  a  promise  unconditional  and  absolute  on 
one  side,  or  even  a  mutual  promise  with  regard  to  a  marriage 
in  fiduw,  not  followed  with  copula,  tliis  in  certain  circum- 
stances may  authorize  a  claim  of  damages ;  but  if  such 
promise  to  marry  be  followed  with  a  copula,  or  consumma- 
tion, it  will,  as  has  been  already  deposed  to,  constitute  a  mar- 
riage, and  not  merely  an  obligation  to  marry. 

4.  To  the  fourth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  in  the  case  where  the  obligation 
to  marry  is  unilateral,  that  is,  proceeding  from  the  man  or 
the  woman,  without  any  thing  expressive  of,  or  implying  a 
mutual  obligation  on  the  other  side,  it  caimot  be  held  to  con- 
stitute marriage ;  and  consequently  it  will  not  afford  an  ef- 
fectual bar  to  a  marriage  with  a  third  party. 

5.  To  the  fifth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith.  That  in  all  cases  the  right  to  have  a 
marriage  declared  must  depend  upon  the  reciprocal  obliga- 
tions of  the  parties  at  the  time  when  the  right  is  to  be  enforced 
in  a  court  of  law,  both  of  them  being  bound  to  perform,  or 
neither. 

6.  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  as  a  promise  to  marry  a  particular 
woman  followed  by  a  copula  or  consummation,  in  Scotland 
is  held  to  constitute  marriage,  it  must  prevent  the  man  from 
marrying  another  woman,  and  the  woman  from  marrying 
another  man,  either  in  England  or  any  other  place;  and 
this,  whether  the  marriage  has  been  declared  binding  in  the 
courts  of  law  iu  Scotland,  or  not :  and  if  the  parties  are  thus 
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offectually  married,  no  marriage  afterwards  taking  place  in 
England  or  elsewhere,  can,  in  the  Respondent's  opinion,  be 
binding,  or  followed  with  any  legal  effects ;  although  excep- 
tions occur  in  such  cases  as  those  of  Campbell  and  Napier, 
formerly  mentioned  by  tlie  Respondent,  where,  in  consequence 
of  long  silence,  or  taciturnity,  as  it  is  called  in  Scotland,  in 
asserting  the  conjugal  rights,  a  party  has  been  held  to  be 
barred  from  claiming  those  rights  in  a  question  with  another 
party,  who,  by  reason  of  that  silence  or  taciturnity,  has  been 
led  to  form  a  matrimonial  connection  with  the  husband  or  wife 
of  the  party  so  silent  or  delaying. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith.  That  a  declaration  in  writing  given 
by  a  man  to  a  woman,  or  vice  versa,  without  a  counter  decla- 
ration on  the  other  side,  can,  in  general,  be  held  only  as 
implying  a  promise  of  marriage;  at  the  same  time,  if  the 
party  to  whom  the  declaration  is  addressed,  shall  acquiesce 
in  the  declaration,  or  shall  by  his  or  her  acts  and  deeds  indi- 
cate acquiescence,  this,  without  an  express  written  declara- 
tion, may  be  considered  as  equivalent  to  a  mutual  declara- 
'  lion,  which,  if  deliberately  given,  will  be  sufficient  to  con- 
stitute a  marriage. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith.  That  the  question  whether  a  copula 
prior  to  a  promise  will  constitute  a  marriage  or  only  an  obli- 
gation to  marry  if  a  promise  follows,  has  not,  so  far  as  the 
Respondent  knows,  been  precisely  determined ;  and  the  re- 
sult, in  the  Respondent's  opinion,  would  be  somewhat  doubt- 
ful; though  he  rather  thinks  that  it  would  not  defeat  the 
ordinary  effect  of  a  promise  of  marriage  followed  with  a 
copula,  that  there  had  been  a  copula  preceding  such  promise. 

9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith.  That  the  mutual  declarations  of  the  par- 
ties, if  clear  and  in  words  de  prcesenti,  will,  in  the  Deponent's 
opinion,  as  formerly  stated,  constitute  marriage,  and  not 
merely  an  obligation  to  marry  ;  or  if  the  parties  should  cor- 
respond with  each  other,  calling  themselves  husband  and 
wife,  this  also  will,  in  general,  be  held  sufficient. 
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10.  To  the  tenth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,   That  althougli  in  the  case  last 
above  stated,  the  law  in  general  stands  as  lie  lias  said,  such 
mutual  declarations  may  be  counteracted  by  other  writings 
of  a  contrary  tendency,  or  by  acts  and  deeds  of  the  parties  af- 
fording real  evidence  to  the  contrary  ;  and  in  all  those  cases, 
the  declarations  of  the  parties  must  be  taken  with  all  the  at- 
tendant circumstances,    and  if  there  is  reason  to   conclude 
from  the  expressions  :;?ed  by  them,  that  botli,  or  either  of  the 
parties  did  not  understand  that  they  were  truly  man  and  wife, 
or  that  the  declarations  were  intended  for  a  particular  pur- 
pose, and  not  Avith  the  view  of  constituting  the  irrevocable 
union  of  marriage,  all  this  will  enter  into  the  question  whether 
the  parties  are  married,  or  only  under  an  obligation  to  marry. 
But  it  is  almost  impossible  to  say,  a  priori,  in  what  manner 
and  to  what  extent  in  all  circumstances,  these  qualifications 
or  limitations  are  to  operate. 

RO.  CRAIGIE. 


The  same  Witness  examined  on  the  additional  Inter- 
rogatories given  on  behalf  of  John  William  Henry 
Dalrymple,  the  other  Party  in  this  Cause. 

1.  To  tlie  first  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  the  passages  here 
referred  to  in  Sir  Thomas  Craig,  cannot  be  held  as  proof  of 
the  Law  of  Scotland,  unless  so  far  as  they  are  supported  by 
the  decisions  of  the  courts  of  law,  or  the  general  and  con- 
curring opinions  of  contemporary  lawyers.  The  passages, 
however,  referred  to,  so  far  as  applicable  to  the  state  of  the 
Parties  in  this  Cause,  do  not  appear  to  differ  much,  or  in 
substance,  from  what  is  now  held  to  be  law  ;  neither  does 
it  appear  to  the  Respondent,  that  the  Law  of  Scotland,  as 
to  what  constitutes  a  valid  marriage,  has  been  materially 
altered  since  the  time  of  Sir  Thomas  Craig. 


xllv 

2.  To  llie  second  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  the  observations 
immediately  before  made,  appear  to  him  to  be  applicable  to 
this  Interrogatory,  as  well  as  to  the  preceding  one. 

3.  To  the  third  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  the  decision  here 
referred  to,  appears  to  tiiis  Respondent  to  be  agreeable  to 
the  authorities  there  mentioned.  It  is  expressly  stated  in 
tiie  report  of  the  case  by  the  faculty,  that  the  cause  was  de- 
cided on  tlie  general  point,  and  the  Respondent  has  been 
led  to  consider  the  law  as  fixed,  although  he  cannot,  at  this 
time,  mention  any  particular  case  in  wliich  the  same  deci- 
sion was,  in  terminis,  given*  And  upon  the  principles  there 
laid  down,  it  appears  to  this  Respondent,  that  no  bona  fides 
on  the  part  of  a  woman  entering  into  a  marriage  with  a  man 
already  legally  married,  according  to  the  principles  of  the 
decision,  could  annul  the  former  marriage,  or  render  the 
marriage  entered  into  by  her  a  legal  or  valid  one. 

4.  To  the  fourth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  he  has  no  recollection 
of  any  case  similar,  or  nearly  similar,  to  that  of  Penny- 
cook;  but  as  he  has  already  stated  he  has  considered,  and 
still  considers,  that  decision  as  a  precedent,  the  authority 
of  which  ought  not  to  be  questioned. 

5.  To  the  fifth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  that  in  those  cases  where 
there  are  no  express  enactments,  the  Court  of  Session  is  in 
general  much  governed  by  precedents,  and  where  a  deter- 
mination has  been  given  upon  a  general  point  of  law,  after 
an  argument  at  the  bar,  or  in  printed  pleadings,  it  is  not 
usual  for  the  Court  to  pronounce  an  opposite  judgment. 
The  Respondent,  however,  understands  that  it  is  not  one 
decision,  unless  it  has  been  long  acquiesced  in,  but  a  suc- 
cession of  them,  or  series  rerum  judicatarum,  that  makes  or 
ascertains  what  is  law  :  And  he  has  no  doubt  that  there  are 
instances,  in  which  the  Court  of  Session  has  deviated  from 
what  was  formerly  decided,  although  he  believes  it  will  be 
found  upon  examination,    that  these  deviations  are  much 
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more  rare  than  is  sometimes  thought ;  what  has  been  con- 
sidered a  deviation,  not  being  truly  such,  but  arising  from 
a  proper  discrimination  of  cases,  which,  at  first  sight,  ap- 
pear to  fall  under  the  principle  of  a  particular  decision, 
but  which  are,  and  ought  to  be,  regulated  by  a  different 
one. 

6.  To  the  sixth  of  said  additional  Interrogatories  this  Re- 
spondent answereth  and  saith.  That  in  tliosG  cases  where  the 
principles  of  former  decisions  are  considered  to  be  doubt- 
ful, and  where  they  are  not  understood  to  have  acquired 
the  force  of  precedents,  or  where  a  doubt  has  been  enter- 
tained whether  the  principles  of  prior  adjudications  can  with 
propriety  be  applied  to  the  circumstances  of  existing  cases, 
it  is  the  practice  of  the  Court  of  Session  to  appoint  a  hearing 
in  presence  ;  and  counsel,  in  such  cases,  are  permitted  in 
general  to  argue  upon  the  soundness  of  the  principles  of 
law  which  appear  to  have  governed  the  decision  of  former 
cases,  as  well  as  upon  the  application  of  those  principles  to 
the  case  before  the  Court  ;  but  in  this  a  due  regard  is 
always  paid  to  the  date  of  the  decisions,  their  uniformity, 
and  to  the  effect  that  has  been  given  to  them  in  practice, 
altliough  tl)ere  has  been  no  second  determination  in  the 
same,  or  nearly  in  the  same  circumstances. 

7.  To  the  seventh  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  this  Interrogatory 
appears  to  him  to  be  already  answered. 

8.  To  the  eighth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  s:iith,  as  he  has  already 
stated.  That  the  case  of  Pennycook  appears  to  him  to  have 
been  well  decided  at  the  time,  and  aiso  corroborated  by  the 
subsequent  practice. 

9.  To  the  ninth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  the  Court  of  Session, 
though  not  absolutely  debarred  from  reviewing  the  principle 
of  the  decision  in  the  case  of  Pennycook  would,  in  this 
Respondent's  opinion,  most  reluctantly  entertain  any  argu- 
ment that  could  bo  raised  against  the  authority  of  the  deci- 
sion ;  and,  in  this  Respondent's  opinion,  it  would  be  most 
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unsafe,  as  well  as   unusual,  at  tliis  time,  to  listen  (o  anv 
such  argument. 

10.  To  the  tenth  of  said  additional  Interrogatories,  this 
Respondent  ansv/ereth  and  saiih,  Tiia(  as  the  writings  neces- 
sary in  order  to  establish  a  marricige  not  celebrated  in  a 
formal  mnnner,  require  no  publication  in  any  record,  thoy 
must  be  judged  of  according  to  their  import  when  they  are 
produced  ;  alihougb  they  may  not  Intvc  been  generally,- or 
publicly  heard  of,  till  one  of  the  parties  lias  intermarried 
•with  some  one  else. 

11.  To  the  eleventh  of  said  additional  Interrogatories,  this 
Respondent  answcreth  and  saith,  that  holding  a  promise  of 
marriage,  followed  by  copula,  to  constitute  the  relation  of 
marriage,  and  not  merely  an  obligation  to  marry,  according 
to  the  princi})les  laid  down  in  the  case  of  Pciniycook,  this  Re- 
spondent ih  inks  no  after  marriage,  however  formally  celebrated, 
could  annul  the  former  one,  or  render  the  second  marriage  va- 
lid. But  in  judging  whether  there  has  been  a  serious  and 
deliberate  promise  of  marriage,  it  will  properly  enter  into  con- 
sideration, that  one  of  the  parties  deeming  himself  not  mar- 
ried has  entered  into  a  formal  marriage  with  another  person, 
because  it  is  not  probable  that  a  party  knowing  or  believing 
himself  already  married,  will  enter  into  a  second  engage- 
ment of  the  same  kind  ;  and  where  tae  woman,  having  at 
one  time  acted  in  such  a  maimer  as  to  infer  a  legal  pre- 
sumption of  marriage,  has  concealed  her  state  in  such  a 
manner  as  to  i;iduce  another  boiui  fde  to  enter  into  a  mar- 
riage with  the  man  with  whom  she  had  previously  formed 
such  a  connection,  the  decisions  in  the  case  of  Campbell 
and  Napier  go  some  length  to  show,  that  the  circumstances 
here  mentioned  will  be  of  iinportance. 

12.  To  the  twelfth  of  said  additional  Interrogatories,  this 
Respondent  answereth  and  saith.  That  the  subject  of  this  In- 
terrogatory, as  Avel!  as  some  of  the  following  ones,  appears 
to  this  Respondent  to  be  inapplicable  to  the  point,  or  article 
in  the  Libel  on  which  this  Respondent  understands  himself 
to  be  examined.  And  it  furt'ncr  (jccurs  to  this  Respondent, 
that  the  Defendant,   during  the  early  part   of  his   corrcs- 
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more  than  forty  days,  would,  by  the  Law  of  Scotland,  be 
considered  as  domiciled  there  ;  and  in  the  matter  of  con- 
tracts, or  obligations,  subject  to  the  Law  of  Scotland  in  the 
same  manner  as  if  he  had  been  born  in  Scotland,  or  had  re- 
sided in  it  from  his  birth.  And  if  truly  married  to  the 
Plaintiff,  according  to  the  Law  of  Scotland,  while  residing 
and  domiciled  in  that  country,  the  circumstance  of  the  De- 
fendant's going  back  to  England  ;  and  there  marrying  Miss 
Manners  publicly  before  the  present  action  was  instituted, 
could  not,  in  this  Respondent's  opinion,  have  any  eflcct 
upon  the  previous  marriage  in  Scotland. 

13.  To  the  thirteenth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  if  an  officer,  or 
other  person,  engaged  in  military  service  in  Scotland,  being 
an  Englishman  by  birtli,  and  generally  domiciled  in  Eng- 
land, were  to  have  such  intercourse  with  a  woman  in  Scot- 
land, as  by  the  Law  of  Scotland  is  sufficient  to  constitute 
marriage,  this  would  bind  such  person  in  the  same  manner 
as  if  he  Avere  a  Scotsman,  or  generally  domiciled  in  Scot- 
land. But,  in  judging  of  the  nature  and  efl'ects  of  such  in- 
tercourse, it  would,  in  this  Respondent's  opinion,  justly  enter 
into  consideration,  that  in  England  cohabitation  as  man 
and  wife  is  not,  in  all  cases,  held  to  constitute  marriage  ; 
although  it  may,  in  certain  circumstances  create  a  presump- 
tion of  a  previous  celebration  ;  and  consequently,  that  an 
Englishman  accustomed  to  the  J. aw  of  England,  might  co- 
habit with  a  woman  in  Scotland,  and  allow  her  to  take  his 
name  without  intending  to  marry  her  :  And  although  an 
Englishman,  after  cohabiting  with  a  woman  in  England, 
and  allowing  her  to  take  his  name,  were  to  bring  her  down 
to  Scotland  and  conduct  himself  there  in  the  manner  already 
stated,  this  would  not,  in  the  opinion  of  this  Respondent, 
in  every  case  constitute  a  marriage.  This,  however,  would 
be  no  exception  to  the  general  rule  as  already  stated  by 
tliis  Respondent,  but  truly  a  judicious  application  of  it  to 
the  circumstances  of  the  case  :  The  law  in  all  cases,  not  at- 
tending merely   to  the  external  act  of  cohabitation,    but 
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looking  io  that  which  is  alone  decisive,  viz.  the  full  and 
deliberate  intention  and  consent  of  both  parties  to  become 
man  and  wife,  which  may  be  inferred  from  cohabitation, 
but  not  necessarily,  nor  in  all  cases  with.out  exception. 

14.  To  the  fourteenth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  a  promise  of 
marriage  made  in  England,  followed  by  a  copula  in  Scot- 
land, would,  in  this  Respondent's  opinion,  be  sufficient  for 
obtaining  a  decree  declaring  the  marriage  in  the  Courts  of 
Scotland,  if  the  parties  were  to  be  found  there. 

15.  To  the  fifteenth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  if  a  promise  of 
marriage  made  in  Scotland,  were  to  be  followed  by  a  copula 
in  England,  this,  if  the  parties  were  afterwards  found  in 
Scotland,  would,  in  this  Respondent's  opinion,  be  sufficient 
for  obtaining  a  decree  in  the  Courts  of  Scotland. 

16.  To  the  sixteenth  of  Ihe  said  additional  Interrogatpries 
this  Respondent  answereth  and  saith.  That  marriage,  by 
the  Law  of  Scotland,  being  considered  merely  as  a  con- 
tract, and  requiring  only  the  deliberate  consent  of  both 
parties,  for  its  completion,  it  would  seem  to  be  enough  for 
obtaining  a  decree  in  the.(^ourts  of  Scotland,  that  the  par- 
tics  had  in  any  place,  or  at  any  time,  expressed  their 
deliberate  consent,  de  prtesenti,  to  be  married.  It  is  a 
different  question,  however,  whether  in  the  circumstances 
here  stated,  as  well  as  in  those  mentioned  in  the  two  pre- 
ceding Interrogatories,  the  Courts  of  England,  or  any  other 
foreign  country,  where  marriage  is  not  completed  by  con- 
sent merely,  but  in  general  requires  some  formal  celebration, 
would  so  far  yield  to  the  Law  of  Scotland  as  to  give  the 
same  decision. 

17.  To  the  seventeenth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  in  the  case  here 
mentioned  as  the  letters  written  by  the  Englishman  would 
not  per  se  constitute  marriage,  but  would  in  general  require 
to  be  confirmed  by  letters  of  the  same  kind  written  by  the 
woman  in  Scotland,  the  agreement  could  not  be  considered 
as  mutual  till  the  last  mentioncil  letters  were  received,  and 
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consequently,  it  would  seem  that  the  m&rriage  could  not  be 
said  to  have  been  contracted  in  Scotland*  In  such  a  case, 
however,  it  appears  to  this  Respondent  that  the  Courts  ia 
Scotland,  without  regarding  the  locus  contractus  would  find 
(he  marriage  binding,  if  the  question  could  be  effectually 
tried  there. 

18,  19.  20.  To  the  eighteenth,  nineteenth,  and  twentieth 
of  the  said  additional  Interrogatories  this  Respondent  an- 
•wereth  and  sailh.  That  in  general  where  there  is  only  an 
obligation  to  marry,  the  parties  may  retract  without  being 
liable  in  damages  :  And  where  damages  are  due,  it  is  not  in 
consequence  of  the  obligation  to  marry,  but  either  from  the 
manner  in  which  the  treaty  has  been  broken  off,  as  where  it 
is  attended  with  circumstances  in  some  degree  injurious  to 
one  of  the  parties,  (see  the  case  of  Johnson  against  Paisly, 
21st  December,  1770,)  or,  where,  in  contemplation  of  the 
marriage,  expences  have  been  incurred. 

21.  To  the  twenty-first  of  said  additional  Interrogatories 
this,Respondent  answereth  and  saith.  That  the  law  being  now 
fixed,  it  does  not  appear  to  be  of  importance  to  discover 
the  grounds  on  which  it  was  at  first  established,  although 
this  Respondent  has  no  doubt  that  they  are  nearly  as  stated 
by  Mr.  Erskine  j  and  that  in  this,  as  well  as  in  many  other 
cases,  the  law  presumes  the  parties  to  have  intended  that, 
which  in  the  circumstances  of  the  case,  was  proper  and 
becoming,  and  at  the  same  time  deducible  from  their 
actings  ;  or,  in  other  words,  the  law,  in  such  cases  justly 
holds,  that  persons  having  formed  a  connection,  the  object 
of  which  was  marriage,  would  not  proceed  to  consummate 
unless  with  the  same  view. 

22.  To  the  twenty-second  of  said  additional  Interrogato- 
ries this  Respondent  answereth  and  saith,  That  the  pre- 
sumption here  mentioned  cannot  be  said  to  be  a  prcesumptio 
juris  et  de  jure,  because  it  might,  in  this  Respondent's 
opinion,  in  certain  circumstances  be  obviated  by  contrary 
evidence,  e.  g.  if  the  man  and  woman  were,  previously  to 
the  copula,  to  interchange  written  declarations  of  their 
having  determined  not  to  marry  each  other.     But  it  is  a 
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presumption  of  law  so  strongly  csfablisbed,  as  not  to  be 
obviated  unless  by  evidence  of  tlie  nature  here  suggested. 

23.  To  the  twenty -third  of  said  additional  Interrogatories 
this  Respondent  answereth  and  sai(b,That  a  promise  of  mar- 
riage, followed  by  a  copula,  appears  to  tliis  Respondent  to 
constitute  marriage  upon  both  parties  equally  and  in  general, 
as  the  Respondent  has  formerly  deposed,  the  obligations  of 
the  parties  must  be  mutual  or  none  at  all. 

24.  To  the  twenty-fourth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  he  has  already 
stated  his  opinion  as  to  the  decision  in  the  case  of  Pennycook ; 
and,  as  to  the  authority  of  Lord  Stair,  and  the  respect  that  is 
due  to  the  different  editions  of  his  Institutes,  this  Respondent 
ahhough  greatly  doubting  the  propriety  of  this  Interrogatory, 
(as  well  as  of  some  of  the  preceding  ones)  saith,  that  Lord 
Stair  has  been  always  considered  as  a  writer  of  great  au- 
thority in  Scotland  :  it  is  to  be  observed  however  that  the 
different  parts  of  his  Institutes  were  composed  and  published  at 
different  periods,  and  the  fourth  book  was  not  printed  till  long 
after  the  other  three  ;  Lord  Stair  too  being  actively  en- 
gaged in  the  political  world  as  well  as  in  the  line  of  his 
profession,  could  not  bestoAv  that  attention  upon  his  publi- 
cations, or  in  revising  them,  that  was  necessary  for  render- 
ing them  perfectly  correct  in  all  respects ;  and  the  manu- 
scripts from  which  the  different  editions  have  been  made 
out,  appear  to  differ  in  some  instances  from  each  other ;  nor 
is  there  any  edition  so  correct  and  authentic,  as  to  prove  to 
a  certainty  what  his  lordship's  opinion  was,  although  that 
published  in  1759,  chiefly  by  the  care  of  the  late  Sir  Wil- 
liam Pulteney,  is  deemed  far  preferable  to  the  rest. 

25.  To  the  twenty-fifth  of  said  additional  Interrogatories 
this  Respondent  anwereth  and  saith,  That  the  common  stile 
of  a  contract  of  marriage  in  Scotland  may,  at  first  sight,  ap- 
pear to  import  a  consent  to  marriage  de  prmsenti^  the  parties 
declaring  their  acceptance  of  each  other  for  lawful  spouses, 
or  using  words  to  that  effect ;  but  these  expressions  are  uni- 
formly held,  in  the  practice  of  Scotland,  not  to  constitute 
marriage,  but  esj)ousals  only,  or  sponsalia,  as  known  in  the 
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civil  law.  The  passages  of  the  exhibits  formerly  referred  to 
by  this  Respondent,  are  in  his  opinion,  conceived  in  dif- 
ferent and  stronger  terms,  denoting  that  the  Plaintiff  and 
Defendant  were  <'man  and  wife;"  and  in  the  manner  arid 
to  the  extent  already  stated  by  this  Respondent,  must,  in 
this  Respondent's  opinion,  be  held  to  constitute  a  valid 
marriage. 

26.  To  twenty-sixth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  what  has  been 
said  by  liim  in  answer  to  the  immediately  preceding  Inter- 
rogatory, appears  to  be  a  sufficient  answer  to  this  one  also. 

27.  To  the  twenty-seventh  of  the  said  additional  Inter- 
rogatories this  Respondent  answereth  and  saith.  That  this 
Interrogatory  appears  also  to  be  already  answered  by  this 
Respondent,  when  examined  in  chief. 

28.  To  the  twenty-eighth  of  the  said  additional  Interro- 
gatories this  Respondent  answereth  and  saith,  That  this 
Interrogatory  appears  also  to  be  already  answered,  unless  so 
far  as  it  has  been  asked,  what  would  have  been  the  Defendant's 
remedy  if  the  Plaintiff  had  destroyed  the  exhibits  ?  to  which 
this  Respondent  answereth  and  saith.  That  in  the  case  here 
supposed,  the  Defenclant's  remedy  would  have  been  the  same 
as  in  the  case  of  a  marriage  ascertained  by  a  regular  certificate  of 
a  clergyman,  or  justice  of  the  Peace,  but  which  certificate  has 
been  afterwards  destroyed  by  one  or  other  of  the  parties ;  the^ 
parties  desirous  of  having  the  marriage  fulfilled,  suffering  in 
both  cases  from  want  of  proof,  and  not  from  any  defect  of 
right.  In  both  cases,  however,  the  writings  so  destroyed, 
might  be  restored  by  the  remedy  of  an  action  for  proving  the 
tenor  of  their  contents,  and  the  manner  of  their  being 
destroyed  could  be  satisfactorily  established . 

29.  To  the  twenty-ninth  of  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith.  That  he  does 
not  know  of  any  case  before  that  of  M'Adam,  in  which  it 
was  in  terminis  decided  that  a  mere  declaration  of  consent  to 
marry  per  verba  deprcesentiy  was  sufficient  to  constitute  mar- 
riage rebus  integris:  but  the  proposition  appears,  to  this 
Respondent,  to  be  established  by  the  general  and  concurring 
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opinion  of  all  tlie  accredited  writers  on  the  Scot's  Uw  ;  and 
where  the  declaration  is  not  to  be  proved  by  witnesses,  but 
by  written  evidence,  it  appears  to  this  Respondent  to  be 
incontrovertible.  In  the  case  of  M'Adara,  the  difficulty 
appears  to  to  have  arisen,  not  so  much  from  any  doubt  as  to 
the  principle  here  laid  down,  but  from  the  particular  circum- 
stances of  the  case,  the  parties  having  previously  lived  in  a 
state  of  concubinage,  and  the  declaration  by  Mr.  M'Adam 
given  in  a  very  abrupt  manner,  and  immediately  followed 
by  his  death  by  suicide. 

30.  To  the  thirtieth  of  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  he  has  already  men- 
tioned the  effect  of  contracts  of  marriage,  to  be  different 
from  that  which  is  stated  in  the  beginning  of  the  Interroga- 
tory. The  effect  of  a  contract  of  marriage,  when  followed 
by  a  copula,  is  to  make  the  parties  husband  and  wife  in  the 
same  manner  as  a  promise  of  marriage  followed  by  copula ; 
the  only  difference  being,  that  in  the  former  case,  the  pro- 
raise  is  proved  by  a  formal  writing,  whereas,  in  the  other 
case,  it  may  be  proved  either  by  other  not  so  formal  writings, 
or  by  the  oath  of  party,  or  by  acts  and  deeds  inferring  an 
engagement  to  marry. 

31.  To  the  thirty-first  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith.  That  it  has  been 
generally  held,  since  the  decision  in  the  case  of  Campbell, 
that  those  circumstances  which  would  be  deemed  sufficient 
to  constitute  a  marriage,  in  a  question  between  a  man  and  a 
woman,  having  exchanged  a  promise  of  marriage,  and  after- 
wards known  each  other  carnally,  might  not  be  sustained  to 
the  same  effect  where  the  question  arose  between  one  of  the 
parties  and  a  third  person,  who,  in  consequence  of  a  studied 
concealment  of  the  connection,  had  been  led  to  enter  into  a 
formal  and  regular  marriage.  One  reason  for  this,  is  to  be 
found  in  the  impropriety  of  concealing  such  an  engagement, 
by  which  third  parties  may  suffer  an  irretrievable  injury : 
but  another  reason,  and  one  more  consistent  with  the  law  of 
Scotland  with  regard  to  marriage,  appears  to  be,  that  in  the 
case  of   marriages    not  regularly  celebrated,    but  to   be 
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gathered  from  the  words  or  actings  of  the  parties,  every  cir- 
cumstance of  their  conduct  is  to  be  duly  weighed,  in  order 
to  ascertain  whether  a  deliberate  promise  or  consent  was  given, 
and  whether,  in  the  opinion  and  intention  of  the  parties  them- 
selves, the  irrevocable  union  of  marriage  had  been  formed. 
In  this  view  the  concealment  of  the  connection,  especially 
when  continued  for  a  great  length  of  time,  and  in  circum- 
stances where  the  party  Avas  called  upon  to  avow  the  mar- 
riage if  it  had  truly  taken  place,  must  go  far  to  show  that 
there  was  no  marriage,  nor  a  serious  intention  to  marry  in 
any  of  the  parties. 

ROBERT  CRAIGIE. 


The  same  Witness  examined  on  the  further  addi- 
tional Interrogatories  given  on  behalf  of  John  Wil- 
liam Henry  Dalrymple,  the  other  Party  in  this 
Cause. 

1.  To  the  first  of  the  said  further  additional  Interroga- 
tories this  Respondent  answereth  and  saith.  That  he  had  for- 
merly adverted  to  the  case  here  noticed,  which,  after  the  date 
of  tlie  report  by  Falconer,  underv/ent  a  full  consideration  in 
the  House  of  Lords,  and  afterwards  in  the  Consistorial  Court 
of  Scotland,  having  been  finally  decided  on  the  29th  June, 
1751 ;  and  having  also  more  largely  adverted  to  the  Decision 
in  his  answer  to  the  thirty-first  additional  Interrogatory,  he 
thinks  it  only  necessary  to  add,  that  supposing  the  evidence 
of  the  marriage  in  this  case  to  depend  upon  the  Exhibit,  No. 
10.  and  also  supposing  that  the  circumstances  in  the  case  of 
the  Plaintifi',  were  in  other  respects,  similar  to  that  of  Coch- 
rane, the  decision  in  the  case  last  mentioned  would  certainly 
be  of  importance,  but  to  what  extent  it  seems  impossible  at 
this  time  to  say. 

2j  3,  To  the  second  and  third  of  the  said  further  addi' 
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iional  Interrogatories  this  Respondent  answereth  and  saith. 
That  the  case  of  Kerr  and  Hyslop,  as  reported  by  Foun- 
tainhall  15th  Jnly,  1696,  appears  to  this  Respondent  to  be 
quite  different  from  the  present  one,  and  in  that  of  Castlelaw 
against  Agnew,  which  is  fully  stated  in  the  printed  papers, 
inthecascofLinncn  against  Hamilton,  19th  December,  1748, 
the  judgment  of  the  Commissaries,  which  was  affirmed  in 
the  Court  of  Session,  was,  that  the  defender's  oath  did  not 
prove  a  direct  promise  of  marriage,  previous  to  the  connec- 
tion acknowledged  by  him:  and  in  the  case  of  Linnen,  where 
also  there  was  a  reference  to  oath,  the  defender  was  on  simi-^ 
lar  grounds  freed  from  the  conclusions  of  the  action  insti- 
tuted for  establishing  a  marriage,  but  in  a  separate  action 
subjected  in  damages,  on  account  of  his  "  having  enticed  and 
seduced  the  pursuer  to  yield  to  his  embraces;"  and  none  of 
the  decisions,  in  this  ResiDondent's  opinion,  prove  that  a 
serious  promise  of  marriage,  followed  by  a  copula,  was  not 
then  held  in  law  as  equivalent  to  marriage. 

4,  To  the  fourth  of  the  said  further  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  That  this  Re- 
spondent has  now  and  formerly  read  the  passage  referred  to 
in  Lord  Kaimes'  Elucidations,  and  has  attended  to  what  is 
there  said  upon  the  case  of  Pennycooiv,  and  although  this 
Respondent  holds  that  this  Interrogatory  is  irregular,  if  not 
incompetent,  he  thinks  it  proper  to  say  in  explanation, 
that  the  publication  here  referred  to,  seems  to  have  been 
meant  by  the  author,  not  so  much  to  point  out  what  the 
law  was,  but  what  in  his  opinion  it  ought  to  be  ;  (see  pre- 
face). And  the  observations  on  the  subject  of  marriage, 
though  plausible  and  ingenious,  do  not  seem  to  be  founded  in 
the  law  of  Scotland.  There  is  no  ground  for  saying  that  the 
Priest's  blessing  is,  or  ever  was,  in  Scotland  (at  least  since 
the  ffira  of  the  reformation  in  1560)  deemed  indispensable, 
though  it  is  the  most  regular  mode  of  constituting  marriage. 
The  act  1503  was  intended  to  regulate  the  proceedings  in 
the  matter  of  Terce,  by  allowing  a  woman,  who  liad  been 
hj  common  reputation  held  as  a  wife,  to  obtain  possession  of 
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the  legal  allowance  out  of  the  lands  in  which  her  reputed  hus- 
band died  infeoffed,  until  it  was  determined  in  the  courts 
of  law  (hat  the  parties  had  not  been  married.  The  deci- 
sions mentioned  by  Balfour,  and  afterwards  by  Spottis- 
wood,  must  have  been  attended  with  peculiar  circum- 
stances, and  as  stated  by  these  writers,  appear  to  be  erro- 
neous, and  would  not  be  repeated  at  this  time.  In  the  case 
of  Craig-,  in  1628,  it  is  probable  the  decree  of  the  com- 
missaries had  been  given  in  absence,  (by  default)  and  there- 
fore still  subject  to  review ;  and  the  parties,  as  this  Respondent 
thinks,  must  have  considered  it  in  that  light.  And  the 
reasonings  by  Lord  Kaimes,  as  to  the  eiFect  of  a  promise  of 
marriage,  followed  by  a  copula,  appear  to  be  quite  incon- 
clusive, and  at  this  time  would  not  be  listened  to.  Indeed, 
although  in  some  of  the  later  adjudged  cases,  with  regard 
to  marriage,  this  publication  has  been  referred  to,  this  has 
been  done  very  slightly,  and  it  has  been  hardly,  if  ever,  ad- 
verted to  upon  the  bench ;  and  although  containing  some  in- 
formation that  is  not  to  be  found  elsewhere,  and  much  acute 
and  pla  usible  remark,  it  was  never  in  this  Respondent's  opinion 
and  belief,  considered  as  of  authority  in  the  Courts  of  Scotland. 

ROBERT  CRAIGIE. 

7th  August^  1809. 

Repeated  and  acknowledged  at  Edin*- 
burgh,  before  me  the  undersigned 
Wm.  Coulter,  Lord  Provost, 

In  the  Presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 
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On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs. 
Dalrymple, 


7th  June,  1809. 
ROBERT  HAMILTOxN,  Esq.  of  the  City  of  Edin- 
burgh, Advocate,  aged  about  forty-iive  years,   a 
Witness,  produced  and  sworn,  deposes  and  says, 

THAT  he  has  practised  as  an  Advocate  before  the  supreme 
Court  of  Session,  in  Scotland,  since  1788;  and  that  he  has 
held  the  situation  of  Professor  of  the  Law  of  Nature,  and  of 
Nations,  in  the  Universty  of  Edinburgh,  since  179S ,  and 
further  to  the  eleventh  article  of  the  said  Libel  he  deposes 
and  says,  that  he  has  attentively  perused  and  considered  the 
several  Exhibits  annexed  to  the  Libel,  and  that  he  is  of 
opinion  these  exhibit  and  furnish  ample  grounds  for  esta- 
blishing a  marriage  between  the  Parties  in  this  Cause  by  the 
law  of  Scotland,  and  that  such  marriage  is  thereby  established. 
That  in  giving  this  opinion,  he  takes  it  for  truth,  as  averred 
in  the  Libel,  that  a  copula  or  concuhitus  has  taken  place,  and 
there  appears  indeed  to  be  presumptive  evidence  of  it,  from 
certain  expressions  in  the  Defendant's  letters  (No.  4  and 
No.  7) ;  holding  this,  therefore,  to  be  a  fact,  there  appear  in 
this  case  to  be  two  grounds  which  constitute  a  valid  marriage 
by  the  law  of  Scotland :  first,  it  appears  from  the  Exhibits, 
No.  1  and  No.  2,  the  last  dated  28th  May,  1804,  that 
mutual  promises  of  marriage  were  interchanged  between  the 
parties  ;  that  these  were  followed  by  concubitus  or  a  copula, 
•which,  in  the  Deposer's  opinion  constitute  a  marriage  by  the 
law  of  Scotland.  That  this  was  the  state  of  parties,  is  con- 
firmed by  Mr.  Dalrymple's  letters,  from  No.  3  to  No.  9  in- 
clusive, the  tenor  and  strain  of  which,  and  various  expres- 
sions used  therein,  denote  that  Mr.  Dalrymple  conceived  he 
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had  entered  into  the  fixed  relation  of  marriage  with  Miss  Gor« 
don :  deposes,  that  besides  the  above,  there  is  a  second  ground 
by  which  in  the  Deposer's  opinion  an  eiFectual  marriage  be- 
twixt these  parties  has  been  constituted  according  to  the  law 
of  Scotland ;  by  the  annexed  Exhibit,  No.  10,  dated  1 1th 
July,  1S04,  the  Defendant  declares  and  acknowledges  Miss 
Gordon  to  be  his  lawful  wife,  and  in  this  declaration  Miss 
Gordon  concurs  by  her  engagement  of  the  same  date ;  and 
although  she  thereby  promises  that  nothing  but  the  greatest 
necessity  shall  force  her  to  declare  her  marriage,  that  does 
not  appear  to  the  Deponent  to  weaken  the  case ;  the  reason 
for  concealing  their  marriage  being,  in  his  opinion  sufficiently 
accounted  for  by  the  subsequent  letters  No.  13,  14,  and  15, 
from  the  Defendant  to  the  Plaintiff;  deposes,  that  the  above 
written  declaration  of  the  parties,  expressed  in  unequivocal 
terms,  and  it  must  be  presumed  deliberately  made,  in  his 
opinion,  independent  of  all  other  circumstances,  constitutes 
an  effectual  marriage  ;  for  he  holds,  that  according  to  the  law 
of  Scotland,  a  marriage  is  completely  established  where  con- 
sent is  deliberately  given  ;  more  especially,  when  expressed 
in  a  written  acknowledgment  or  declaration  per  verba  de  prcs- 
senti,  bearing  that  the  parties  are  eo-ipso  husband  and  wife : 
the  Deponent  is  of  opinion,  that  such  a  declaration  constitutes 
a  marriage  by  the  Scot's  law ;  though  there  should  be  no 
concubitus  ;  but  that  point  does  not  here  come  into  question, 
as  he  holds,  according  to  the  statement  in  the  case,  that  con- 
cubitus  or  a  copula  has  taken  place.  And  he  must  further 
observe,  that  the  constitution  of  a  marriage  betwixt  these 
parties  as  above  mentioned,  is  confirmed  by  various  expres- 
sions in  the  Defendant's  letters  to  the  Plaintiff,  subsequent 
to  his  declaration,  namely,  Nos.  12,  13,  14  and  15;  in  which, 
besides  addressing  her  as  his  wife,  and  subscribing  himself  as 
her  husband,  he  expressly  refers  to  the  connection  that  has 
been  established,  pointing  out  at  the  same  time  the  necessity 
that  existed  for  its  being  concealed.  Deposes  that  in  giving 
this  opinion  he  has  paid  attention  to  the  writers  upon  this 
branch  of  the  law,  and  to  the  various  reported  cases  which 
are  consequently  well  known.     But  his  opinion  upon  this 
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point  has  been  much  confirmed  by  a  decision  pronounced  by 
the  Court  of  Session,  upon  the  13th  June,  1792;  Elizabeth 
Ritcliie  against  James  Wallace,  which  has  not  been  reported. 
The  Deponent  was  counsel  in  that  case  for  Elizabeth  Ritchie, 
and  has  recently  refreshed  his  memory  by  perusinsr  the  printed 
pleadings  now  in  his  possession.     The  circumstances  were 
shortly  as  follows;  Elizabeth  Ritchie  became  pregnant  to 
Wallace,  who,    some  months  after,   gave  her  an  acknow- 
ledgment  in  his  hand-writing  in  these  terms  :    "  January, 
1785,  I  James  Wallace,  son  to  John  Wallace,  of  Wallace 
Grove,  do  hereby  acknowledge  that  you,  Elizabeth  Ritchie, 
daughter  to  Alexander  Ritchie  in  Drumbey,  is  my  lawful 
wife  ;  and  will  solemnize  the  marriage  regularly  between  us 
in  the  terms  of  the  rules  of  the  church,  as  soon  as  convenient 
for  us;  and  I  am  your  loving  husband,  signed,  James  Wal- 
lace.   To  Elizabetli  Ritchie.    Witness,  Janet  Telfer."    Wal- 
lace denied  his  ever  having  written  this  acknowledgment, 
but  it  appeared  from  various  circumstances  to  be  genuine : 
Elizabeth  Ritchie  founded  on  it  as  a  declaration  de  prcesenti, 
constituting  a  marriage  ;  which  conclusion,  in  point  of  law, 
Wallace  controverted  ;  but  the  Court,  by  a  majority  of  six 
judges  to  three,  as  appears  from  the  Deponent's  notes  upon 
the  papers,  sustained  the  sentence  of  the  Commissaries,  which 
had  found  the  acknowledgment  libelled  upon,  relevant  to  in- 
fer marriage  betwixt  the  parties, 

R.  HAMILTON. 


The  same  Witness  examined  on  the  Interrogatories 
given  on  behalf  of  John  AVilliam  Henry  Dalrym- 
ple,  the  other  Party  in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  the  law  of  marriage  in  Scotland 
has  for  a  long  period  been  clcair  and  decidedly  fixed.  It  is 
laid  do^n  by  Lord  Stair,  (Edition  1681  pages  SO  and  76, 
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and  Edition  1693  pages  25  and  42 1)  that  marriage  consists  in 
llie  present  consent,  whether  that  be  by  words  expressly,  or 
tacitly  by  cohabitation  or  acknowledgment,  or  by  natural 
commixtion,  where  there  hos  been  a  promise  or  espousals  pre- 
ceding; for  therein  is  presumed  a  conjugal  consent  de  prce- 
senti.  This  was  the  lav/  then,  and  the  Deposer  holds  it  to 
be  the  law  at  this  day,  and  is  of  opinion  that  it  has  not  been 
shaken  or  altered  by  any  of  the  cases  that  have  since  oc- 
curred, such  as  those  ofM'^Innes  against  More,  White  against 
Hepburn,  Taylor  against  Kello,  M'Laughian  against  Dob- 
son,  or  McGregor  against  Campbell,  which  were  all  involved 
in  special  circumstances;  v*'hilst  on  tlie  other  hand,  the  law 
as  laid  down  by  Lord  Stair  and  Erskine,  Book  Jst,  Tit.  G, 
§  2,  3,  4,  5,  has  been  recognized  and  confirmed  by  various 
cases;  particularly  by  those  of  Inglis  against  Robertson  in 
1786,  Ritchie  against  Wallace  in  1792,  of  Edmonstonc 
against  Cochrane,  in  180 i,  and  Walker  against  M'Adara  in 
1807. 

2.  To  the  second  of  the  said  Interrogatories  this  Respondent 
answereth  and  saitli.  That  the  Scots  law  of  marriage  is  ascer- 
tained and  rests,  1st  upon  legal  principles,  in  respect  it  is  a 
consensual  contract.  2dly,  upon  the  authority  of  our  law- 
writers,  referred  to.  Sdly,  upon  the  judgments  pronounced 
by  the  Court ;  and  it  is  upon  these  that  the  Respondent  has 
formed  and  given  his  opinion. 

S.  To  the  third  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  there  certainly  is  a  material  diffe- 
rence betwixt  an  obligation  or  promise  to  marry,  and  an 
actual  marriage  ;  a  promise  of  marriage,  rehus  integris,  may 
be  resiled  from  ;  but  if  followed  by  a  copula  or  consumma- 
tion, a  marriage,  as  formerly  mentioned,  is  thereby  consti- 
tuted. 

4.  To  the  fourth  of  the  said  Interrogatories  tliis  Respon- 
dent answereth  and  saith.  That  an  irrevocable  obligation,  by 
which  he  understands  a  written  promise  to  marry  delivered  to 
a  woman,  will  not  be  in  all  cases  binding  upon  or  tie  up  the 
woman  from  marrying  another  man.  In  the  event  of  such  a 
there  is  rebus  integris  no  marriage,  so  that  either 
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party  may  draw  back,  leaving  it  to  the  party  injured  to  seek 
such  redress  as  the  law  will  afford  by  an  action  lor  breach  of 
promise. 

5.  To  the  fifth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  he  conceives  that  a  woman  who 
has  received  such  a  promise,  is  entitled  to  call  upon  the  man 
in  the  proper  court,  at  any  subsequent  period,  to  fulfil  it ; 
but  as  such  a  promise,  provided  matters  were  entire,  would 
not  constitute  a  marriage,  the  man  might  draw  back,  leaving 
to  the  woman  her  action  for  br£ach  of  promise  :  circum- 
stances might  no  doubt  occur,  which  might  take  away  the 
woman's  right  to  demand  the  enforcement  of  the  man's  promise 
to  marry,  if  for  instance,  she  was  herself  to  marry  another 
man,  or  if  she  was  unequivocally  to  concur  in,  or  consent 
to,  the  man's  marrying  another.     This  answer  is  given  upon 
the  supposition,  that  there  has  been  a  promise  merely,  but  de 
facto  no  marriage,  for  if  that  promise  has  been  followed  by  a 
copula,  a  marriage  is  thereby  constituted,  which  no  circum- 
stances or  length  of  time  can  annul;  and  which  the  woman, 
accordingly  may  at  any  subsequent  period  demand  to  be  de- 
clared in  the  proper  court.     If  a  man  has  made  a  promise, 
and  is  uncertain  from  the  circumstances  which  have  occurred 
whether  or  not  he  has  involved  himself  in  a  marriage,  his 
remedy  is  by  an  action  of  Jactitation  of  Marriage,  or  of 
"  putting  to  silence,"  as  we  call  it  in  the  Consistorial  Court, 
the  result  of  which   will   decide  whether  he  is  bound   or 
free. 

6*.  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith.  That  he  is  of  opinion,  that  as  a  promise 
of  marriage  to  a  particular  woman,  followed  by  a  copula, 
both  events  occurring  in  Scotland,  constitutes  a  marriage  by 
the  law  of  Scotland,  the  man  to  whom  these  circumstances 
applied,  must  be  held  as  married,  in  whatever  country  he 
may  go  to;  and  that  he  could  not  legally  marry  another 
woman  in  England  or  any  where  else.  If  such  a  man,  from 
the  woman's  not  insisting,  was  in  dubiety  as  to  the  state  he 
was  in,  his  proper  course  would  be  to  bring  an  action  of  put« 
ting  to  silence,  as  above-mentioned. 
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7.  To  tlie  seventh  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,  That  a  declaration  in  writing, 
given  by  a  man  to  a  woman,  that  she  is  his  lawful  wife,  is 
not  merely  an  obligation  to  marry,  but  is,  when  attended  with 
the  woman's  acceptance  and  consent  de  prcesenii,  the  valid 
constitution  of  a  marriage. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,  That  in  the  case  supposed  of  a 
copula  or  consummation,  either  before  or  after  such  a  declara- 
tion, a  marriage,  it  is  thought,  would  certainly  be  constituted, 
nor  would  the  circumstances  mentioned  constitute  an  obliga- 
tion only  upon  the  man  to  complete  the  marriage. 

9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saitli^  That  a  declaration  in  writing,  such  as 
here  supposed,  constitutes  as  already  observed,  a  marriage, 
not  merely  an  obligation  to  marry,  and  a  correspondence 
such  as  is  figured,  as  it  would  evince  the  understanding  and 
belief  of  the  parties,  would  confirm  the  idea  as  to  the  exist- 
ence of  a  marriage  between  them. 

10.  To  the  10th  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith.  That  if  the  man  or  woman  who  had 
given  and  received  a  declaration  of  a  marriage,  should  there- 
after express  doubts  as  to  the  validity  of  such  a  declaration 
to  constitute  a  marriage,  or  fears  of  being  deserted,  such  ex- 
pressions would,  no  doubt,  be  taken  into  account  in  explain- 
ing the  intention  of  the  parties  at  the  time  the  written  decla- 
ration was  made ;  but  unless  such  expressions  indicated  and 
inferred  that  there  had  been  no  marriage  in  view,  intended, 
or  entered  into,  so  that  the  declared  consent  was  thereby  con- 
troverted and  overruled,  the  Deponent  is  of  opinion  that  the 
expression  of  such  doubts  or  fears  by  either  party,  which 
might  be  the  result  of  misconception,  could  not  destroy  the 
effect  of  an  explicit  acknowledgment  or  declaration  of  a  mar- 
riage. But  it  is  hardly  possible  to  answer  this  query  pointedly, 
or  in  more  precise  terms,  unless  the  circumstances  or  expres- 
sions alluded  to  were  more  particularly  detailed. 

R.  HAMILTON, 
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The  same  Witness  examined  on  the  additional  Inter- 
rogatories given  on  behalf  of  Jolin  William  Henry 
Dalrymple,  the  other  Party  in  this  Cause. 

1.  To  the  first  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  he  is  of  opinion  that 
Sir  Thomas  Craig,  lib.  ii.  dieg.  18,  ^  17,  ct  sequent., 
-where  he  treats  of  legitimate  and  illegitimate  children,  has 
delivered  substantially  what  he  is  bound  to  presume  was  the 
Law  of  Scotland,  as  to  marriage,  at  the  time  he  wrote  ;  ac- 
cording to  that  author,  it  appears  that  the  essentials  of  a 
marriage  existed,  provided  sponsalia,  or  a  promise  had  pre- 
ceded a  conciibitus  or  consummation.  It  has  indeed  been 
conjectured,  from  what  Craig  says  of  the  case  of  Edward 
Younger,  that  such  circumstances  conferred  only  a  right  of 
action  to  have  the  marriage  solemnized,  and  he  accordingly 
mentions  that  to  that  eflect  the  mother  had  prevailed  before 
the  commissaries  ;  but  it  appears  from  what  immediately 
follows,  that  though  Younger  had  refused,  these  judges 
nevertheless  held  that  there  had  been  a  valid  marriage,  and 
gave  effect  to  it  accordingly.  This  proceeding  seems  to  be 
very  little  different  from  the  present  law  and  practice, 
where  a  marriage  constituted  by  a  promise  and  copula,  re- 
quires, like  other  irregular  and  clandestine  marriages,  a  de- 
clarator as  judicial  evidence  of  the  fact.  And  whatever 
upon  this  point  may  have  been  Craig's  idea,  the  Respondent 
is  of  opinion,  that  the  Law  of  Scotland  has  for  a  long  period 
acknowledged  that  a  promise,  followed  by  a  copula,  does  not 
merely  furnish  grounds  for  enforcing  marriage,  but  does  actu- 
ally constitute  one.  That  Craig  treats  of  other  points,  namely, 
what  effect  is  to  be  given  to  a  marriage  while  a  prior  one 
has  been  entered  into  and  is  subsisting,  and  gives  his  opi- 
nion that  the  bona  jides  of  one  of  the  parties,  though  not 
sufficient  to  confirm  the  marriage,  will  nevertheless  be 
effectual  to  legitimate  tlie  offspring,  though  not  so,  if  both 
parties  are  in  the  knowledge  of  the  prior  marriage  ;  but  the 
Respondent  doubts  very  much,   if  children  born  in  sucl^ 
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circumstances  could  ever  be  ico;arde(I  as  legitimate,  and  is 
of  opinion,  that  by  the  Law  of  Scothind  as  it  now  stands, 
they  would  not.  He  further  answereth,  that  Craii^  is  not 
upon  points  of  this  nature,  of  the  highest  authority  in  ihe 
Law  of  Scotland  ;  they  arc  not  lliose  upon  which  he  pro- 
fessedly treats,  and  his  opinions  have  not  the  same  weight  as 
those  of  J^ord  Stair  and  other  subsequent  writers. 

2.  To  the  second  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saitJi,  that  the  doctrine  laid 
down  by  Lord  Stair  in  the  passages  referred  to  in  this 
query,  must  be  presumed  to  have  been  agreeable  to  the  Law 
of  Scotland  in  1693,  when  the  edition  referred  to  was  pub- 
lished. That  it  is  further  upon  the  whole  agreeable  to  the 
Law  of  Scotland  as  it  stands  now,  except  that  it  appears  to 
be  now  more  firmly  established  that  a  promise  and  subse- 
quent copula  constitute  a  valid  marriage.  That  more  par- 
ticularly, and  in  answer  to  that  part  of  the  query,  viz?,  if 
the  Law  of  Scotlarid  has  changed  since  the  time  of  Lord 
Stair,  and  if  so.  What  has  introduced  such  change  ?  the 
Respondent  answereth  and  saith.  It  appears  to  him,  that 
"with  a  very  few  exceptions  of  dubious  import,  the  Law  of 
Scotland  that  a  promise,  followed  by  a  copula,  constitutes 
a  marriage,  has  come  to  be  permanently  fixed  and  esta- 
blished. For  it  appears  that  both  Sir  John  Nisbet,  of  Dir- 
leton,  who  was  advocate  to  King  Charles  the  Second,  and 
Sir  James  Stewart,  who  was  advocate  to  King  William  and 
Queen  Mary,  were,  of  opinion  (voce  sponsnlia)  that  a  pro- 
mise,, followed  by  co72cuhitus,  made  an  effectual  marriage. 
Two  cases  are  reported  in  the  Dictionary  of  Decisions, 
vol.  ii.  page  288  ;  the  first,  19lh  July,  1670,  Cockburn, 
the  second,  19th  February,  17S2,  Harvic,  whicli  seem  io 
infer,  that  a  promise  of  marriage  and  subsequent  copula 
made  an  effectual  marriage  :  the  case,  15th  July,  1696, 
Hislop  contra  Kerr,  reported  by  Fountainhall,  and  referred 
to  in  the  case,  1st  December,  1749,  Linning  contra  Hamil- 
ton, appears,  no  doubt,  to  be  somewhat  adverse  to  this  doc- 
trine ;  but  the  Respondent  observes,  that  this  was  not  an 
action  for  declarijig  a  marriage,  but  for  damages,  and  there- 
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fore  he  thinks  it  to  be  presumed,  the  woman  Hislop  was 
conscious  that  she  could  not  establish  such  a  promise  of  mar- 
riage as  would  enable  her  to  prevail  in  an  action  of  that 
nature,  which  idea  is  countenanced  by  the  circumstances 
and  opinions  slated  in  the  report.  That  this  is  not  at  any 
rate  a  decision,  that  a  promise  and  subsequent  copula  did 
not  constitute  a  marriage  ;  and  although  it  had,  the  Re- 
spondent docs  not  think  it  could  be  held  sufficient  to  over- 
rule the  prior  and  subsequent  adjudged  cases  and  authori- 
ties. That  the  other  case  of  Agnew,  referred  to  in  the  de- 
cision of  Linning  contra  Hamilton,  instead  of  being  adverse, 
seems  to  confirm  this  doctrine.  That  tlie  Respondent  has 
examined  the  printed  pleadings  in  the  case  of  Linning, 
(Sessions  Papers,  in  Advocates  Library,  Kaimcs'  remark- 
able decisions,  No.  100,)  and  from  these  it  appears,  that 
Castlelaw,  the  Avoman,  insisted  against  Agnew  for  a  mar- 
riage, and  in  support  of  it  alleged  a  promise  and  subsequent 
copula;  no  doubt  appears  to  have  been  entertained  of  the 
relevancy  of  these  grounds,  but  she  failed  in  the  proof;  for 
having  referred  the  promise  to  Agnew  himself,  he  swore 
negative,  upon  which  the  commissaries  found  "  that  the 
defender's  oath  does  not  prove  a  direct  promise  of  marriage 
previous  to  the  concuhitus  y"  and  therefore  assoilzied  from 
the  process  of  adherence,  &c.  To  this  sentence,  the  Court 
of  Session,  upon  the  1st  January,  V7^,  adhered :  so  that 
foiled  in  her  action  for  a  marriage,  she  was  contented  io 
take,  and  Agnew  to  pay,  damages.  That  the  case  of  1st 
December,  1749,  Linning  contra  Hamilton,  and  various 
other  cases  subsequent,  appear  to  affirm  the  legal  doctrine 
as  to  a  promise  and  subsequent  copula  :  The  pursuers'  ac- 
tion in  that  case,  which  was  at  first  for  a  marriage,  was 
chiefly  founded  upon  the  allegation  of  a  promise  of  marriage 
followed  by  a  copula ;  which  infers,  that  such  grounds 
were  relevant :  upon  a  reference  to  oath,  the  defender  denied 
the  promise,  which  ended  the  question  of  marriage,  so  that 
the  pursuer  proceeded  in  her  action  of  damages.  But  if  the 
promise  had  been  proved  scripto  vel  jura7ne.ntOy  the  Re- 
spondent has  not  a  doubt  that  the  pursuer  Linning  would 
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have  prevailed  in  establishing  the  marriage  ;  that  then  came 
the  case,  Pennycook  and  Grinton  contra  Grinton  and 
Graite,  where  the  question  was  expressly  decided  ;  and  the 
same  doctrine  is  confirmed  by  the  case,  2bth  November, 
1755,  Smith  contra  Grierson,  in  the  Faculty  Collection, 
from  the  report  of  which  it  is  clearly  to  be  inferred,  that  a 
promise  and  copula  sufficiently  constituted  a  marriage  by  the 
Law  of  Scotland ;  the  only  legal  point  which  occurred 
being  as  to  the  mode  in  which  the  promise  was  to  be  proved, 
which  it  was  found  could  be  done  only  by  the  defender's 
writing  or  his  oath.  That  the  same  doctrine  seems  to  be 
taken  for  granted  in  the  argument  on  the  case,  20th  De- 
cember, 1781,  M'Innes  contra  More,  where  it  is  stated  as 
one  of  the  modes  of  constituting  a  marriage.  It  is  like- 
wise inferred  in  the  case,  18th  November,  1785,  White 
contra  Hepburn  ;  and  in  the  case,  13th  June,  1792,  Ritchie 
contra  Wallace,  referred  to  in  the  Respondent's  deposition 
in  chief;  The  Respondent  observes,  from  the  notes  of 
the  judges  opinions,  that  the  late  Lord  Justice  Clerk 
M'Queen  stated  a  promise  and  copula  as  one  of  the  modes 
of  constituting  a  marriage.  In  the  case  of  Kennedy  contra 
M'Dowell  decided  in  1800  but  not  reported,  the  pur- 
suer's chief  ground  of  action  for  establishing  a  marriage 
was  a  promise  and  subsequent  copula  :  but  though  she  failed 
in  establishing  these  precise  circumstances,  and  of  conse- 
quence in  making  out  her  marriage,  no  doubt,  the  Re- 
spondent understands,  was  entertained  by  the  commissaries 
or  the  Court  of  Session,  as  to  the  relevancy  of  a  promise 
and  subsequent  copula,  to  constitute  a  marriage.  That  in 
the  argument  in  the  case,  15th  May,  1804,  Edraonstone 
contra  Cochrane,  and  in  that  of  March  4th,  1807,  Walker 
contra  M'Adam,  it  is  stated  and  avowed  by  both  parties, 
that  a  promise  and  subsequent  copula  was  one  of  the 
modes  of  constituting  a  marriage  by  the  Law  of  Scotland. 
That  these  are  the  authorities  which  in  the  Respondent's 
opinion  appear  to  have  confirmed  the  Law  of  Marriage,  as 
laid  down  by  Lord  Stair. 

3.  To  the  third  of  the  said  additional  Interrogatories  this 
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Respondent  answereth  and  saitli,  That  he  is  of  opinion,  that 
the  decisio)>  in  the  case  of  Pcnnycook  contra  Grinton,  15th 
Dec.  1752,  If  an  extension  of  the  doctrine  laid  down  by  Sir 
Thomas  Crai^^was  nevertheless  agreeable  to  that  laid  down 
by  Lord  Stair,  and  to  most,  if  not  to  all,  of  the  previous  au- 
thorities the  respondent  is  in  the  knowledge  of,  and  which 
have  been  noticed  above ;  it  ffirther  appears  to  him  from  the 
report,  that  this  case  was  decided  upon  the  general  point, 
and  tliat  whether  the  woman,  namely,  Graite,  had  been  in 
hond  fide  or  not,  that  the  decision  would  have  been  the  same 
as  was  given,  and  her  marriage  consequently  annulled. 

4.  To  the  fourth  of  the  said  additionallnterrogatories,  this 
Respondent  answereth  and  saith.  That  he  has  already  men- 
tioned the  cases  he  is  in  knowledge  of,  which  seem  to  apply- 
to  the  present  question,  but  others  may  have  occurred  in  the 
Commissary  Court. 

5, 6, 7.  To  the  fifth,  sixth,  and  seventh  of  the  said  additional 
Interrogatories  this  Respondent  answereth  and  saith,  That  the 
Court  of  Session  is  not  he  conceives  bound  by  former  de- 
cisions, if  these  are  in  principle  iniquitous  or  unjust ;  if 
doubts  are  entertained  of  any  point  of  law  or  decision,  as  to 
its  being  unsound  or  not  to  be  followed  as  a  precedent,  the 
court  is  certainly  at  liberty  to  review  it  either  by  a  hearing 
in  presence,  or  in  some  such  solemn  manner,  so  as  by  a  deli- 
berate judgment,  to  fix  the  point  in  future. 

8,  9.  To  the  eighth  and  ninth  of  the  said  additional  In- 
terrogatories this  Respondent  answereth  and  saith,  That  he  is 
of  opinion  that  the  case  of  Grinton  is  one  of  authority, 
fixing  the  general  point,  as  the  report  bears  "  that  it  was 
held  for  law,  that  a  promise  of  marriage  followed  by  a 
copula  made  from  that  moment  an  actual  marriage."  The 
principle  there  laid  down  appears  moreover  to  be  con- 
firmed by  the  discussion  that  has  occurred  in  the  various 
cases  already  mentioned;  and  although  the  court  might  no 
doubt  order  a  hearing  in  presence,  for  reviewing  the  prin- 
ciple of  that  decision,  the  Respondent  would  doubt  very- 
much,  and  would  indeed  have  little  expectation  of  its  being 
altered. 
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10.  To  the  tentli  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  writings  produced 
by  a  party  asserting  a  marriage,  though  after  the  other 
party  has  intermarried  with  another,  will  nevertheless,  the 
Respondent  conceives,  receive  such  effect  as  is  due  to  them 
upon  their  own  merits. 

1 1 .  To  the  eleventh  of  the  said  additional  Interrogatories 
tl)is  Respondent  answereth  and  saith,  That  he  conceives  that 
in  the  case  supposed  in  this  query,  the  pretensions  of  the 
jjarly  who  had  ostensibly  intermarried  with  a  person  pre- 
viously married  in  consequence  of  a  promise  followed  by  a 
copula  would  not  be  sustained,  and  of  course  as  the  first 
would  be  a  valid  marriage  the  second  formed  connection 
would  not  be  regarded. 

12.  To  the  twelfth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  That  he  conceives  that  the 
Defendant  being  a  domiciled  Englishman  in  Scotland  upon 
military  service,  did  not  impede  his  contracting  while  in 
Scotland  a  valid  marriage  by  the  law  of  Scotland,  and  if  he 
contracted  such  a  marriage  in  Scotland,  either  by  mutual 
declaration  de  prcesenti,  or  by  a  promise  and  subsequent 
copula,  his  publicly  marrying  Miss  Manners  in  England 
before  the  present  action  was  instituted,  can  have  no  effect 
upon  the  validity  of  his  previous  marriage. 

13.  To  the  thirteenth  of  the  said  additional  Interroga^ 
tories  this  Respondent  answereth  and  saith,  That  officers 
on  military  service  in  Scotland,  though  in  relation  to  ques* 
tions  of  succession  they  may  be  held  domiciled  English- 
men, may  without  any  solemnization  or  contract  of  mar- 
riage, form  connections  with  women  which  will  be  a  mar- 
riage, namely,  by  declarations  of  marriage  de  prcesenti,  oy 
a  promise  and  subsequent  copula,  and  by  the  other  modes 
in  which  an  irregular  marriage  in  Scotland  is  constituted. 

14.  15,  16.  To  the  fourteenth,  fifteenth,  and  sixteenth,  of 
the  said  additional  Interrogatories  this  Respondent  answer-? 
eth  and  saith,  That  as  the  cases  pointed  out  in  these  Interro- 
gatories have  not,  so  far  as  the  Respondent  knows,  ever 
occurred  or  been  decided,  he  cannot  venture  to  give  a  pQ<? 
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sitive  opinion  upon  them  ;  if  the  parties  were  domiciled  in 
Scotland,  he  is  inclined  to  think  that  in  either  case  snpposed 
a  marriage  would  be  constituted.  But  he  entertains  great 
douhls  and  uncertainty  as  to  what  might  be  the  result,  if 
the  parties  were  in  no  resi3ect  subjected  to  Scottish  domi- 
ciliation. 

17.  To  the  seventeenth  of  the  said  additional  Interro- 
gatories, this  Respondent  answereth  and  saith,  That  letters 
by  a  domiciled  Englishman  in  England,  to  a  woman  in 
Scotland,  expressing  consent  to  a  marriage  de  prcesenti, 
would  not,  the  Respondent  apprehends,  be  sufficient  to  con- 
stitute a  marriage  by  the  Scots  law,  but  that  such  letters 
would  assuredly  be  taken  into  account  as  evidence  of  a 
marriaofe  asserted  to  be  contracted  in  Scotland. 

18.  To  the  eighteenth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  he  is  not  aware 
of  any  distinction  in  the  law  of  Scotland  between  a  mar- 
riage actually  constituted,  and  a  promise  of  marriage  fol- 
lowed by  a  copula,  which  he  conceives  to  be  the  import 
of  this  query  in  relation  to  '"an  obligation  to  marry  which 
cannot  be  retracted  in  respect  that  res  non  smit  integrce," 
these  last  circumstances  as  already  so  often  mentioned,  con- 
stitute a  valid  marriage  awaiting  like  all  other  irregular 
and  clandestine  marriages  a  declaratory  sentence  of  the 
Consistorial  Court ;  (but  with  retrospective  operation,)  as 
the  appropriate  judicial  evidence  to  the  effect.  That  the 
Respondent  therefore  thinks  that  all  such  irregular  and 
clandestine  marriages  stand  upon  an  equal  footing,  and 
that  in  relation  to  them,  there  is  no  obligation  of  an  inter- 
mediate class,  leaving  both  parties  at  liberty  to  contract 
another  marriage,  and  that  such  intermediate  obligation  is 
referable  only  to  a  promise  of  marriage,  without  a  copula, 
which  rebus  integris  may  be  resiled  from. 

19.  To  the  nineteenth  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith.  That  he  con- 
ceives that  by  the  law  of  Scotland  an  obligation  or  promise 
to  marry  may  be  retracted  or  departed  from  rebus  integris 
as  already  noticed,  leaving  to  the  party  injured  their  actioa 
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of  damages.  That  he  does  not  understand,  that  by  the  law 
of  Scotland  damages  in  such  cases  would  be  allowed  ab- 
stractly for  tlie  breach  of  promise  and  consequent  affront, 
but  if  the  party  injured  can  shew  actual  loss  or  damage  in- 
curred in  consequence  of  the  retraction  of  a  promise,  a  com- 
pensation upon  that  account  will  be  allowed. 

20.  To  the  twentieth  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  That  it  appears 
to  be  anticipated,  the  respondent  having  given  his  opinion 
that  where  a  promise  of  marriage  has  been  made  and  a 
copula  has  followed,  a  marriage  is  thereby  constituted  ; 
so  that  in  the  event  of  retracting,  payment  of  damages 
will  not  suffice. 

21. To  the  twenty -first  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  he  is  of  opinion, 
that  in  holding  a  promise  and  subsequent  copula  to  be  the 
constitution  of  a  marriage  by  the  law  of  Scotland,  the  equit- 
able and  moral  principle  is  taken  deeply  into  account ;  but  he 
does  not  imagine  that  this  is  the  only  ground  for  holding 
(hat  these  circumstances  constitute  a  marriage ;  that  the 
inferred  consent  never  is,  he  conceives,  to  be  lost  sight  of: 
and  it  appears  to  him,  that  Mr.  Erskine  in  the  passage  re- 
ferred to,  B.  I.  T.  vi.  S.  4,  though  he  does  not  state  the 
law  of  marriage  so  fully  as  might  be,  yet,  nevertheless  states 
it  w  ith  truth  and  correctly. 

22.  To  the  twenty-second  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  That  if  a  promise 
of  marriage  has  been  legally  proved,  scripto  veljuramento, 
and  a  copula  has  followed,  the  Respondent  is  not  aware  of 
any  means  by  which  the  essentials  thereby  established  in 
constituting  a  marriage  (whether  it  is  the  presumed  consent 
de  prcesentiy  or  the  moral  principle  that  is  considered)  can, 
be  rebutted;  if  these  facts  are  proved,  a  marriage  is  fixed; 
so  that  there  is  in  his  opinioij  an  end  of  the  question. 

23.  To  the  twenty-third  of  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith.  That  where 
a  woman  has  given  a  promise  of  marriage,  and  a  copula 
has   followed,    and  the  man  alleges  a  marriage^   and   of 
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consequence  a  consent  upon  his  part  eo  momenta,  a  marriage 
the  Resnondcnt thinks,  is  established:  but  if.  it  is  the  woman 
who  alleges  a  marriage,  there  will  be  this  defect  in  the  case 
supposed  to  constitute  a  marriage,  namely,  that  the  man  has 
not  promised  or  consented  :  and  in  these  circumstances  it  is 
accordingly  thought,  that  as  there  would  be  a  lack  of  mutual 
consent  to  marry,  there  would  of  course  be  no  marriage.  That 
the  Respondent  must  however  observf ,  that  as  he  does  not 
know  of  any  such  case  having  been  decided,  he  gives  this 
opinion  with  caution  ;  and  it  at  the  same  time  appears  to  him, 
that  the  discussion  of  these  hypothetical  cases,  evinces,  that 
the  consent  of  parties  is  in  all  these  and  similar  circum- 
stances one  of  the  main  and  ruling  principles  for  deciding 
a  question  of  marriage. 

34.  To  tl]*  twenty-fourth  of  the  said  additional  Interroga- 
tories thit,  tiesponfient  answereth  and  saith.  That  he  is  of 
opinion  that  this  doctrine,  as  to  the  constitution  of  marriage, 
is  not  radically  contradictory  to  the  substance  of  the  doc- 
trine stated  by  Sir  Thomas  Craig.  If  there  is  any  difference, 
it  rests  not  upon  the  essentials  in  the  constitution  of  a  mar- 
riage, .but  in  the  form  merely  of  declaring  it,  and  whether 
or  not  a  previous  action  is  necessary.  But  the  doctrine 
stated,  is,  the  Respondent  conceives,  agreeable  to  the  autho- 
rity of  Lord  Stair,  which  is  justly  considered  as  of  great 
weight  in  the  law  of  Scotland.  The  work  of  that  author 
does  perhaps  contain  some  errors,  but  it  is  more  to  be  de- 
pended on,  than  that  of  any  other ;  and  if  there  is  any  omission 
in  the  passages  in  his  work,  relative  to  the  law  of  marriage  re- 
ferred to,  it  is,  in  not  adverting  to  the  moral  principle  assuredly 
to  be  taken  into  account,  in  judging  of,  and  holding  a  pro- 
mise and  subsequent  copula  to  be  the  constitution  of  a  valid 
marriage ;  Lord  Stair,  it  is  true,  does  not  refer  to  any  case 
in  support  of  the  above  position,  excepting  that  of  Younger 
be  considered  as  one,  (vide  edition,  1693,  page  426.)  But 
the  Respondent  conceives  that  his  opinion  is  sanctioned  by 
the  soundness  and  equity  of  the  principle  and  the  analogy 
which  the  case  bears  to  the  constitution  of  a  marriage  by 
mutual  consent  de  prcesenti,  and  independent  of  these  views. 
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Lord  Stair  probably  had  the  Canon  Law  in  his  eye,  by  the 
decretalia  Gregorii,  of  which,  lib.  4.  tit.  1.  cap.  30,  it  is 
said,  "«  qui  fidem  dedit  mulieri super  matrimoniocontrahendo 
carnali  copula  subseculd,  si  in  facie  ecclesice  ducat  alinm  et 
cognoscat,  ad  primam  redire  tenetur,  etc.  the  opinion  of  this 
author  is  accordingly  entitled  to  mnch  consideration,  and 
no  doubt,  it  is  conceived,  can  be  entertained  of  the  fidelity 
with  which  that  opinion  has  been  transmitted,  as  it  is  con- 
tained in  the  two  first  editions  of  his  work,  both  of  which 
v/ere  printed  in  his  own  lifetime  :  the  second  in  1693,  pro- 
fessing to  be  a  correction  of  the  first,  in  1681,  by  his  Lord- 
ship liimself. 

25,  26.  To  the  twenty-fifth  and  twenty-sixth  of  the  said 
additional  Interrogatories  this  Respondent  answereth  and 
saith.  That  contracts  of  marriage  entered  into  in  Scotland 
bear  in  general  and  it  is  probable  uniformly,  that  the  par- 
ties accept  of  each  other  for  tlieir  lawful  spouses,  or  as  Dallas 
has  if,  page  724,  et  sequo?,  for  their  lawful  future  spouses  ; 
importing  thereby  consent  dc  prcesenti:  but  then  these  con- 
tracts further  bear,  that  the  parties  arc  to  solemnize  such  mar-  ^ 
riao-e  in  the  face  of  the  church,  and  thence  it  is  held,  Erskine, 
p.  90,  that  such  contracts  do  not  constitute  a  marriage,  but 
may  be  resiled  from,  leaving  to  the  party  their  action  of 
damao-es  for  any  loss  that  may  have  been  sustained  in  con- 
sequence thereof ;  such  contracts  are  usually  subscribed  in 
presence  of  the  relations  of  the  party,  who  most  frequr nfly 
also  subscribe  it  as  witnesses,  but  they  are  entirely  different 
and  altogether  distinct  from  the  exhibits  annexed  to  tlie  pre- 
sent case,  which,  in  the  Respondent's  opinion,  constitute  a 
clandestine  though  an  efRcient  marriage,  excluding  in  tl>eir 
intention  such  formal  preliminary  which  is  of  a  public  nature, 
and  in  like  manner  all  ceremonies  and  solemnities  in  the  face 
of  the  church :  as  such  declarations  constitute,  as  the  Re- 
spondent conceives,  an  effectual  marriage  instanter,  they 
cannot  be  retracted,  and  much  less  so,  if,  as  is  stated  to  be 
the  fact  in  the  present  instance,  there  has  been  a  copula  or 
concubitus. 

27.  To  the  iwenty-seventli  of  the  said  additional  Interro- 
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gatorics  this  Respondent  answeieth  and  saiih,  That  he  is  of 
opinion  that  in  consequence  of  the  exhibits  annexed  to  tlie 
libel,  namely,  the  pioniise  to  marry  and  the  mutual  decla- 
rations of  marriage  de  prcesaiti,  which  were  given,  and  if  it 
be  the  fact,  as  is  affirmed,  that  concubitus  followed,  neither 
of  the  parties  could  retract  or  free  themselves  from  a  mar- 
ria<rc,  independant  altogether  of  any  actual  celebration 
of  it. 

28.  To  the  twenty-eighth  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith.  That  he  is  fur- 
ther of  opinioCj  that  by  these  exhibits  and  the  alleged 
copula,  (which  if  i'  is  denied  must  be  proved)  the  Plaintiff 
was  bound  to  the  Defendant  in  a  valid  marriage ;  it  was 
consequently  in  his  power  to  claim  her  as  his  wife,  and  to 
require  her  adherence ;  and  in  the  event  that  the  Plaintiff  had 
destroyed  the  exhibits  in  her  possession.  If  the  DefenJanthad 
in  his  possession  a  duplicate  of  the  mutual  declaration,  that 
would  be  sufficient  to  prove  and  constitute  the  marriage  ;  and 
if  lie  had  not  such  duplicate,  he  would  have  been  entitled 
to  her  oath  as  to  the  prior  existence  of  such  exhibits,  and 
to  the  import  of  them  whether  they  did  not  contain  a  pro- 
mise of  marriage  and  declaration  de  prcesenti  of  such  an 
engagement:  either  of  which  being  established  in  the  affirm- 
ative, would  in  like  manner  as  now  that  they  are  in  existence, 
constitute  a  marriage. 

29.  To  the  twenty-ninth  of  the  said  additional  Interrogato- 
ries this  Respondent  answereth  and  saith.  That  he  has  either 
now  or  formerly  noticed  all  the  cases  appearing  to  be  mate- 
rial and  applicable  upon  the  law  of  rnarriage,  which  he  is 
acquainted  with.  In  the  case  of  Ritchie  contra  Wallace, 
in  1692,  which  was  decided  upon  a  declaration  de  prcesenti, 
matters  were  in  certain  respects  entire,  the  copula  having 
preceded  the  acknowledgment;  but  this  circumstance  was 
not  held  as  altering  the  case,  or  as  diverging  it  from  the  rule 
of  law  that  the  mutual  consent  of  parties  declared  de  prcesenti, 
constituted  a  marriage. 

SO,  31.  To  the  thirtieth  and  thirty-first  of  the  said  addi- 
tipnallnterrogatories  thisRespondent  answereth  and  saith,That 
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if  parties  wore  to  enter  into  a  contract  of  marriage,  and  a 
copula  or  concubitus  was  thereafter  to  take  place,  so  that 
mat<ers  were  not  entire,  a  marriage  it  is  thought  would  be 
constituted.  In  like  manner,  as  in  the  case  where  there  had 
been  a  promise  and  subsequent  copula  ;  and  as  a  valid  mar- 
riage would  in  these  circumstances  be  constituted,  so  the 
Respondent  does  not  imagine  that  any  subsequent  connec- 
tion of  that  nature,  which  the  man  might  attempt  to  form, 
could  have  the  result  of  an  effectual  marriage.  That  the 
woman  clandestinely  married,  might  be  highly  to  blame  in 
concealing  or  seemingly  foregoing  her  right,  but  that  con- 
duct could  not  justify  or  excuse  the  man,  or  place  him  abso- 
lutely in  bo72d  fide  to  contract  a  second  marriage;  nothing 
could  place  him  in  security,  and  consequently  in  bond  fidf;^ 
but  a  decree  of  putting  to  silence  in  an  action  of  jactitation 
of  marriage;  and  although  a  grievous  misfortune  might  thus 
fall  upon  an  innocent  woman  who  had  been  ensnared  by  the 
falsehood  of  the  man,  no  feeling  for  her  mischance  can,  in 
the  Respondent's  opinion,  be  set  up  to  overturn  a  marriage 
previously  constituted,  and  to  bastardize  the  issue,  if  any,  in 
favour  of  what  was  from  the  first  in  consequence  of  the  man's 
incapacity  to  contract  a  legal  marriage,  nothing  more,  how- 
ever much  the  injured  female  might  deserve  commiseration, 
than  an  illicit  connection. 

R.  HAMILTON. 


The  same  Witness  examined  on  the  further  additional 
Interrogatories,  given  on  behalf  of  John  William 
Henry  Dalrymple,  the  other  Party  in  this  Cause. 

1.  To  the  first  of  the  said  further  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  he  has  paid  par- 
ticular attention  to  the  case  reported  by  Falconer,  28th  July, 
1747,  Campbell  contra  Cochrane,  and  to  the  ultimate  result 
in  that  case  subsequent  to  the  point  reported.     The  point 


Ixxiv 

acljudired  by  the  Court  of  Session  is  thus  noticed  by  Falconer 
in  his  Index,  mce^ Fraud :-''  A  woman  alleging  a  private 
marriage  with  a  person  deceased,  who  during  his  life  had 
lived  publicly  with  another  in  her  sight,  was  repelled  personali 
exceptionr  from  proving  her  marriage  to  the  prejudice  of  the 
other  and  her  issue."  The  Court  of  Session,  by  Interlocutor 
of  the  28th  July,  1747,  remitted  with  an  instruction  to  the 
Commissaries  "  to  find  that  Mrs.  Kennedy  was  barred  perso- 
nali exceptione  from  being  admitted  to  prove  that  slie  was 
married  to  M.  Campbell,  of  Carrick,  before  he  was  married 
to  Mrs.  Jean  Campbell,"  so  that  the  sentence  of  the  Com- 
missaries who  had  allowed  Mrs.  Kennedy  to  prove  her  mar- 
riage was  altered ;  but  this  point  was  appealed  to  the  House 
of  Lords,  and  upon  6th  February,  1748,  the  Interlocutor  of 
the  Court  of  Session  was  reversed,  and  that  of  the  Commis- 
saries which  had  allowed  aproofj  sustained:  that  the Deposer 
has  found  this  to  be  the  fact  from  the  appeal  cases  of  these 
parties  appointed  to  be  heard  in  March  1752.  It  is  indeed 
said  in  the  case  of  Mrs.  Jean  Campbell,  that  the  Interlo- 
cutors complained  of  were  reversed  by  consent  of  her  coun- 
sel, but  it  is  however  certain  that  the  question  returned  to  the 
Court  of  Session  and  the  Commissaries  when  the  Interlocutor 
allowing  Magdalene  Cochrane  or  Kennedy  a  proof  of  her 
marriage,  was  followed  out,  a  proof  accordingly  taken,  and 
upon  the  25th  January,  1751,  the  Commissaries  found  that 
Mrs.  Magdalene  Cochrane  had  not  proved  her  prior  mar- 
riage libelled,  and  therefore  dismissed  her  process,  and 
found  in  favour  of  the  marriage  of  Mrs.  Jean  Campbell  and 
the  legitimacy  of  her  daughter.  This  sentence  was  also  sub- 
mitted to  the  Court  of  Session,  and  thereafter  was  appealed 
to  the  House  of  Lords,  and  was  affirmed.  That  in  adverting 
therefore  to  this  case,  it  must  be  remembered  that  the  point 
reported  by  Falconer,  namely,  that  Mrs.  Cochrane  was  barred 
personali  exceplione  did  not  ultimately  stand,  she  being  al- 
lowed to  prove  her  marriage;  and  this,  the  Deposer  con- 
ceives is  agreeable  to  the  law  of  Scotland  as  it  now  stands. 
Mrs.  Cochrane,  as  the  Commissaries  found,  did  not  prove  her 
prior  marriage,  and  though  the  circumstances  in  which  uhe 
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Was  placed  appear  from  the  appeal  cases  referred  to  to  have 
been  extremely  har',  those  on  the  other  hand  wliich  in  the 
Respondent's  apprehension  were  the  most  adverse  to  her, 
(snpposing  they  are  correctly  stated  in  the  cases)  were  tliat 
Mrs.  Cochrane  had  by  her  conduct  upon  different  occasions 
several  years  subsequent  to  her  alleged  marriage  treated 
Mrs.  Jean  Campbell  as  Captain  Campbell's  wife,  tliereby 
acknowledging  Irer  as  such.  That  ttie  Respondent  is  aware 
that  this  fact  might  have  had  much  weight  in  the  compara- 
tive estimation  of  the  proof  brought  by  the  parties,  in  so  far 
as  it  might  perhaps  from  thence  be  inferred,  that  such  con- 
duct betrayed  a  consciousness  upon  Mrs.  Cochrane's  part 
that  she  Avas  not  Captain  Campbell's  wife.  The  Respondent 
conceives  that  the  decision  upon  the  tirst  point  in  the  above 
case  is  so  far  applicable  to  the  present  one,  that  the  Plaintifl' 
is  not  barred  personali  exceptione  from  proving  her  alleged 
prior  marriage  with  the  Defendant :  but  it  is  impossible  for 
him  to  say,  whether  the  decision  upon  the  second  point  in 
the  above  case  is  in  any  respect  applicable  to  the  present 
question,  as  lie  is  not  put  in  possession  of  all  the  circum- 
stances that  may  have  taken  place  between  the  Plaintiff  and 
JDefendant  subsequent  to  her  alleged  marriage,  and  in  par- 
ticular, he  does  not  know  whether  or  not  she  has  acknow- 
ledged Miss  Manners  as  the  Defendant's  wife. 

2,  3.  To  the  second  and  third  of  the  said  further  additional 
Interrogatories  this  Respondent  answereth  and  saith,  That  as 
he  has  adverted  to  the  cases  referred  to  in  his  answer  to  the 
second  of  the  additional  Interrogatories,  it  is  only  necessary 
lo  observe  further,  that  these  cases  do  not,  in  his  opinion, 
prove  that  either  in  the  year  1696  or  1749,  a  marriage  resting 
upon  a  promise  and  subsequent  copula  could  be  defeated  by 
another  marriage  entered  into  by  the  man  as  a  medium  im- 
pcdimentum ;  and  it  further  appears  to  him,  that  the  decision 
upon  the  tirst  point  in  the  case  of  Campbell  contra  Cochrane, 
is  adverse  to  that  doctrine. 

4.  T  o  the  fourth  of  the  said  further  additional  Interrogatories 
lliis  Respondent  answereth  and  saith, That  he  is  well  acquainted 
with  this  article  of  Lord  Kames's  Elucidations^  but  though  it 
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is  like  all  that  author's  writings,  an  ingenious  argument,  it  is 
in  some  places  incorrect ;  particularly  where  he  says,  that  a 
low  woman  may  succeed  in  proving  a  promise  aim  copula,  by 
witnesses  of  her  own  rank,  which  is  not  the  law,  as  his  Lord- 
ship may  have  known  from  the  case  26th  Nov.  1755,  Smith 
contra  Grierson,  That  it  is  impossible  for  the  Respondent 
to  say  whether  the  circumstance  of  the  subsequent  marriage 
with  Graitc  being  a  clandestine  one,  had,  as  Lord  Kames 
insinuates,  weight  with  the  judges  ;  nothing  of  that  kind  ap- 
pears from  the  report,  which,  as  already  mentioned,  bears, 
that  the  case  was  taken  up  entirely  upon  the  general  point : 
and,  as  the  Respondent  holds  it  to  be  fixed  law,  that  a  promise 
and  subsequent  copula  constitute  a  marriage,  he  does  not  think 
that  Lord  Kame's  argument  in  a  case  similar  to  that  of  Grin- 
ton  would  be  successful. 

R.  HAMILTON. 
15  August,  1809. 

Repeated  and  acknowledged  at  Edin- 
burgh, before  me  the  undersigned 
Wm.  Coulter,  Lord  Provost. 

In  the  presence  of  me,  Harry  DavidsoiV, 
Not.  Pub.  and  Actuary  Assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs. 
Dalrymple. 


7th  June,  1809. 
DAVID  HUME,  Esq.  of  the  City  of  Edinburgh,  Advo^ 
cate,  aged  fifty-two  years,  a  Witness  produced  and  sworn 
deposes  and  says,  That  he  has  practised  as  an  Advocate  be- 
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fore  the  Supreme  Court  of  Session  in  Scotland  since  1780, 
and  that  he  has  occupied  the  Chair  of  Professor  of  Scots  Law, 
and  read  lectures  as  such  in  the  University  of  Edinburgh 
since  December  1786;  and  further  to  the  eleventh  article  of 
the  said  Libel  he  deposes  and  says,  that  he  has  attentively 
perused  and  considered  the  several  Exhibits  annexed  to  tlie 
Libel,  and  that  in  the  law  of  Scotland  marriage  is  considered 
as  an  ordinary  civil  contract  which  is  completed  by  the  in- 
terposition of  the  consent  of  parties,  provided  this  take  place 
unequivocally,  seriously,  and  deliberately,  and  with  a  genuine 
purpose  immediately  to  establish  the  relation  of  husband  and 
wife,  and  not  to  engage  only,  or  betroth  themselves  to  marry, 
at  some  future  time.  That  a  marriage  may  thus  be  effectually 
made  in  Scotland,  without  the  form  of  celebration  by  a  clergy- 
man, and  without  the  use  of  any  precise  ceremony  or  so- 
lemnity even  of  a  civil  nature,  and  in  any  way  wherein  the 
explicit  and  mature  consent  of  parties  is  gravely  exchanged. 
That  with  respect  to  the  evidence  of  the  proper  matrimonial 
consent  having  passed  between  the  parties,  the  practice  of  the 
law  of  Scotland  is  not  limited  by  strict  or  scrupulous  rules, 
but  allows  the  fact  to  be  vouched  or  inferred  in  sundry  modes 
of  evidence,  by  public  cohabitation,  under  the  character,  or 
as  it  is  termed  the  habit  and  repute  of  man  and  wife ;  by 
writings  of  mutual    acceptance  as  spouses  de  jircBsenti.  by 
mutual  written  declarations  or  acknowledgments  of  marriage, 
by  a  series  of  letters,  such  as  in  their  contents  and  mode  of 
address  and  subscription  either  express  or  virtually  imply 
an  acknowledgment  of  marriage  ;  by  verbal  declaration  also 
before  a  magistrate,  or  made  on  some  suitable  and  serious 
occasion  before  creditable  witnesses  called  by  the  parties  for 
that  purpose.     That  whether  the  writings  executed  by  the 
parties  are  in  the  form  of  mutual  and  present  acceptance  of 
each  other  as  spouses,  or  in  that  of  a  declaration  of  mar- 
riao-e  as  already  made,  is  no  wise  material  ;  for  still  such 
writings  are  evidence  under  the  hand  of  parties,  and  to  each 
against   the   other,    that  the   just  matrimonial    consent  has 
passed  between  them  in  substance  though  not  in  form .  the 
voluntary  execution  of  such  declarations,  is  a  virtual  con- 
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sent  of  llie  parties  as  at  that  date  to  stand  in  the  relation  of 
married  persons.  That  more  especially,  regard  is  paid  to 
declarations  or  acknowledgments  of  marriage  whether  oral 
or  written,  where  it  appears  that  they  have  been  followed 
with  or  accompanied  by  the  parties'  carnal  knowledge  of 
each  other  ;  not  that  such  intercourse  is  regarded  as  the  seal 
or  accomplishment  of  the  contract  or  indispensable  to  its  va- 
lidity, but  as  a  material  ingredient  of  evidence  to  shew  that 
it  was  meant  and  understood  between  the  parties,  that  they 
were  actually  man  and  wife  from  that  time,  and  not  engaged 
or  under  promise  only.  That  it  is  however  carefully  to  be 
observed  w  i(h  respect  to  all  these  several  modes  of  evidence, 
wiiether  oral  or  written,  thattliey  are  liable  to  be  controuled 
and  expounded  by  other  writings,  if  such  there  be,  of  a 
contrary  import  which  have  passed  between  the  parties,  or 
by  facts  and  circumstances  of  a  different  tendency  in  the  after 
conduct  and  proceedings  of  parlies,  w  hereby  it  becomes  ne- 
cessary for  the  judge  to  take  a  complex  view  of  the  wliole 
case,  and  to  determine  on  the  whole  series  of  evidence  and  cir- 
cumstances, whether  by  the  writings  and  acknowledgments 
which  passed  between  the  parties,  they  did  or  did  not  truly 
intend  to  become  man  and  wife,  and  did  or  did  not  consider 
themselves  as  being  in  that  relation  to  each  other.  That 
among  other  circumstances,  which  weigh  in  this  point  of  view, 
the  absence  of  carnal  intercourse,  is  always  one  of  some  mo- 
ment ;  but  that  although  unfavourable  to  the  plea  of  mar- 
riage, this  circumstance,  in  the  Deponent's  opinion,  is  not  of 
itself  decisive,  but  may  be  made  amends  for  by  the  other  evi- 
dence in  the  case,  and  more  especially  where  reasonable 
motives  of  prudence  or  the  like  can  be  assigned  for  such  for- 
bearance. That  in  illustration  of  the  general  principle  above- 
mentioned,  the  Deponent  may  take  notice  of  the  following 
judgments  which  appear  in  the  printed  collections  of  reports, 
The  case  of  Inglis  and  Robertson,  3d  March,  1786,  the  case 
cf  Edmonstone  contra  Cochrane,  15th  May,  1801,  and  the  case 
ol  id 'Adam  contra  M'Adam,  4th  March,  1807,  whereof 
the  last  was  a  case  of  mere  verbal  declaration  ;  and  that  the 
peponent  has  had  occasion  to  observe  sundry  other  judge 
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mciits  to  the  same  effect,  wliicli  have  not  been  reported  : 
the  case  of  Peggy  Ferguson  contra  David  M'Kie,(:^d  Au- 
gnst,  1781,)  being  a  case  of  verbal  declaration,  that  of  Eliza- 
beth Richardson,  contra  John  Irving,  (3d  August,  1785,) 
tliat  of  Elizabetli  Ritcliie  contra  James  Wallace,  (13th  June, 
1792,)  and  that  of  Sibella  Atkinson  contra  John  Brown,  (6th 
July,  1787.)  being  three  cases  of  written  declaration.  That 
the  Deponent  does  not  consider  the  judgment  of  the  House  of 
Lords  in  the  case  of  More  and  M'Innes,  (25th  June,  1781) 
nor  the  judgment  of  that  House  in  the  case  of  Taylor  and 
Kello,  (16th  Feb.  1787)  as  in  anywise  to  the  impeachment 
of  the  leading  principle  of  the  law  of  Scotland  respecting  the 
constitution  of  marriage,  for  in  both  instances  the  judgment 
of  the  House  of  Lords  is  expressed  in  cautious  and  detailed 
terms,  sucli  as  save  the  principle,  and  rest  the  decision  on  the 
particular  circumstances  of  these  cases,  as  yielding  evidence 
in  the  case  of  More,  that  liis  declaration  was  meant  as  a  blind 
only  to  the  world  to  protect  the  woman  during  her  pregnancy, 
and  in  Taylor  and  Kello's  case  that  the  writings  were  not  in- 
tended by  either  party,  or  understood  by  the  other  as  a  final 
agreement.  That  the  Deponent  regards  in  the  same  light  the 
case  of  M^Laughlane  and  Dobson,  6th  December,  1796, 
where  the  conduct  of  parties  had  been  variable  and  contradic- 
tory, and  no  carnal  intercourse  had  taken  place :  deposes, 
that  by  the  law  of  Scotland  marriage  may  also  be  effectually 
contracted  by  means  of  a  mere  promise  of  marriage,  subse- 
quente  copula,  the  law  presuming  in  these  circumstances 
(such  is  the  language  of  systematic  authors  and  recognized  in 
practice)  that  the  carnal  intercourse  is  accompanied  with  the 
exchange  of  the  proper  matrimonial  consent  de  prcesend,  and 
takes  place  in  reliance  on  it.  That  agreeably  to  this  principle 
the  effect  of  copula  following  on  a  promise  is  not  merely  to 
bind  the  promise  and  beget  an  effectual  obligalion  to  marry, 
but  to  make  an  actual  marriage  from  the  tim-e  of  the  copula, 
to  the  effect  of  disabling  both  parties  from  contracting  any 
other  marriage ;  and  that  in  the  case  of  Pennycook  contra 
Grinton  and  Graite,(  15th  Dec.  1752,)  a  marriage  celcbrat*^  by 
a  clergyman  and^  followed  with  procreation  of  a  child,  was  an» 
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miliod  accordingly  in  respect  of  the  man's  prior  marriage  to 
another  woman  the  pursuer,  which  was  constituted  bj  promise 
and  copula  only ;  that  applying  these  principles  to  the  pre- 
sent case  the  Deponent  is  of  opinion  that  the  mutual  acknow- 
ledgment of  marriage  in  the  Exhibit,  No.  2,  and  the  renewed 
acknowledgujcnt  in  the  Exhibit,  No.  10,  accompanied  with 
carnal  intercourse  between  the  parties  proved  or  admitted, 
and  <he  various  acknowledgments  express  and  implied  in  the 
Defendant's  several  letters,  the  other  twelve  Exhibits,  do  con- 
stitute a  valid  and  effectual  marriage  by  the  law  of  Scotland. 
The  said  Exhibits,  No.  2  and  No.  10,   being  evidence  under 
the  hand  of  the  parties,  and  to  each  against  the  other,  that  tlie 
proper  matrimonial  consent  makirtg  them  immediately  man 
and  wife,  had  passed  between  them;  and  these  writings  being 
themselves  virtually  and  in  substance  the  exchange  of  such 
consent  de pra'senli.     That  the  Deponent  does  not  discover 
any  sufficient  grounds  for  considering  the  said  declarations. 
No.  2  and  No.  10,  otherwise  than  as  serious  and  deliberate, 
and  intended  immediately  to  establish  the  relation  of  husband 
and  wife  between  the  parties  :  and  more  especially  this  pur- 
pose and  understanding  of  the  parties  may  be  inferred  from 
the  circumstances,  if  proved  or  admitted,  of  carnal  intercourse 
having  taken  place  in  pursuance  of  those  declarations  ;  and 
further  that  the  series  of  letters  from  the  Defendant  bearing 
repeated  and  strong  acknowledgments  of  marriage,  both  ex- 
press and  implied,  mark  a  settled  resolution  and  habit  of  mind 
on  the  subject,  and  not  a  transient  or  wavering  purpose  only ; 
that  the  Deponent  observes  that  in  some  of  the  letters,  especially 
in  Nos.5  and  6,  some  expressions  are  interspersed  which  may 
seem  to  savour  in  some  measure  of  an  understanding  on  the 
Defendant's  part  that  he  was  under  promise  or  engagement 
only,  but  these  are  outweighed  by  earnest  and  more  pointed 
contrary  declarations  in  the  same  and  other  letters,  and  more 
especially  by  very  serious  ones,  in  Nos.  13  and  14,  and  fur- 
ther that  these  loose  and  equivocal  words  seem  to  relate  to 
the  Defendant's  promises  and  engagements  to  make  a  public 
ac^u-owledgment  of  his  marriage  as  soon  as  might  be,  and  are 
also  probably  accounted  for  on  this  footing  that  the  marriage 
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was  prirate,  and  the  documents  of  it  under  the  power  of  the 
Plaintiff,  and  that  the  parties  were  imperfectly  instructed  in 
the  law  of  the  case,  so  as  not  to  know  whether  it  might  not  be 
possible  to  dissolve  and  undo  the  connection  by  mutual  con- 
sent,  or  by  the  Plaintiff's  destroying  the  written  evidence  of 
it  in  her  possession.  But  that  on  the  whole  series  and  contents 
of  the  letters,  they  do  appear  to  the  Deponent  not  to  invali- 
date or  counteract  the  Declarations,  No.  2  and  No.  10,  but 
rather  to  vouch  the  Defendant's  understanding  that  he  was 
irrevocably  married  thereby,  and  his  consent  so  to  be,  if  the 
law  permitted  it  to  be  done  in  that  fashion.  That  the  Deponent 
however  thinks  it  proper  to  add,  that  if  a  process  of  declara- 
tor of  marriage  at  the  Plaintiff's  instance,  [and  grounded  on 
these  several  documents,  were  depending  in  the  Consistorial 
Court  of  Scotland,  or  in  the  Court  of  Session  there,  the  cours« 
of  proceeding  would  be  to  compel  the  Defendant,  Dalrymple 
the  husband,  to  produce  the  letters  by  him  received  from  the 
Plaintiff  in  return,  and  if  such  letters  were  produced  and  were 
found  to  contain  assertions  on  her  part  of  her  freedom  from 
the  matrimonial  tie,  and  an  explanation  of  her  understand- 
ing of  the  mutual  acknowledgments  of  parties  as  having 
always  been  to  promise  and  contract  de  futuro  only — this 
might  be  sufficient  to  apply  and  expound  these  acknowledg- 
ments accordingly.  That  on  the  other  hand  if  the  Defendant 
being  called  on  to  produce  the  Plaintiff's  letters,  upon  oath 
denied  his  receipt  or  possession  of  any  such  or  alleged  that 
he  had  lost  or  destroyed  them,  the  case  would  then  be  deter- 
mined on  the  documents  exhibited  for  the  pursuer.  Further 
this  Deponent  deposes  and  says,  that  the  mutual  promise  of 
marriage  contained  in  the  Exhibit,  No.  1,  being  de  futuro 
only,  is  not  of  itself  sufficient  to  make  a  marriage  by  the  law 
of  Scotland,  or  even  to  beget  a  valid  obligation  to  marry,  but 
that  the  said  written  promise  followed  with  carnal  copula, 
proved  or  admitted,  is  sufficient  in  the  law  of  Scotland  to 
constitute  a  valid  marriage  from  the  date  of  such  copula,  so 
as  effectually  to  disable  both  parties  from  contracting  any 
other  marriage,  and  this  independently  of  the  effect  of  the 
saidExhibitSjNo.  2  andNo.  10,  as  an  exchange  or  anevidene* 
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of  the  proper  and  present  matrimonial  consent.  That  the 
said  Exhibits,  No.  2  and  No.  10,  supposing  them  not 
sufficient  documents  of  an  immediate  marriage  are  however 
certainly  at  least  equivalent  to  a  renewed  promise  of  mar- 
riage, and  if  followed  either  of  them  with  copula  proved 
or  admitted,'  do,  in  like. manner  constitute  a  marriage,  in- 
dependently of  the  promise.  No.  I. 

DAVID  HUME. 


The  same  Witness  examined  on  the  Interrogatories 
given  in  behalf  of  John  William  Henry  Dairy  raple, 
Esq.  the  other  Party  in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  he  considers  the  constitution  of 
marriage  by  the  consent  of  parties  seriously  and  de  prce^ 
senti  interposed,  as  a  genuine  article  of  the  common  Law 
of  Scotland  from  the  period  at  least  of  the  Reformation, 
and  that  he  is  not  acquainted  with  any  evidence  of  the 
priest's  blessing  having  been  reckoned  indispensable  in 
Scotland,  (though  it  was  regular  [and  laudable)  even  in. 
the  Catholic  times.  That  the  only  variation  of  practice 
the  Deponent  knows  of,  is,  that  for  the  last  twenly  years  or 
thereby  there  has  been  somewhat  a  greater  readiness  in  the 
court  to  admit  evidence  in  controul  or  explanation  of  the 
■written  declarations  of  parties. 

2.  To  the  second  of  the  said  Interrogatories  tliis  Respond- 
ent answereth  and  saith,  T\\?A  the  law  oh  this  head  is  to  be 
collected  from  the  works  of  those  authors  who  have  written 
concerning  the  Law  of  Scotland,  and  from  the  decisions  of 
the  Court  of  Session,  and  of  the  House  of  Lords,  in  cases 
of  marriage ;  and  that  the  Deponent  has  formed  his  own 
opinion  on  these  grounds  accordingly. 

3.  To  the  third  of  the  said  Inte^"rogatories  this  Respond- 
ent answereth  and  saith.  That  no  such  thing  is  recognized 
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in  tlic  Law  of  Scolland,  as  an  irrevocable  obligation  to 
marry  ;  that  to  be  at  all  available,  Jhe  consent  to  raarr3-  must 
be  de  picesc^iti,  and  the  most  solemn  promise  of  marriage  f/r 
fuluro  under  the  hand  even  of  the  party  not  only  is  not 
effectual  to  compel  solemnization  of  marriage,  or  to  au- 
thorize a  decree  of  declarator  of  marriage  in  case  of  refusal 
to  solemnize,  but  is  not  even  a  ground  of  action  of  damage 
in  solatium  of  the  disappointment,  though  it  may  ground 
a  decree  for  such  actual  and  patrimonial  damage,  (the  ex- 
pence,  for  instance,  of  wedding-clothes,  and  the  like,) 
as  the  complainer  can  shew  in  the  case.  That  though  par- 
ties are  thus  at  freedom  rehus  integris  to  fulfil  or  desert  their 
prdmise  of  marriage,  yet  wlien  copula  follows  in  reliance  on 
such  promise,  \\\e  law  infers  and  presumes  the  exchange  of 
the  proper  consent  de  prceseniij  as  at  the  time  of  the  copula^ 
and  tlius  holds  the  parties  are  married  from  thcnceforwardj 
and  disabled  from  contracting  any  other  marriage. 

4.  To  the  fourth  of  the  said  Interrogatories  this  Respond- 
ent answereth  and  saith,  That  he  has  already  said  that  rebus 
integris  the  most  express  promise  of  marriage  is  always  revo- 
cable on  either  side,  and  in  no  wise  hinders  either  party 
from  contracting  marriage  with  some  other  person. 

o.  To  the  fifth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  it  is  substantially  answered  in 
the  answers  to  the  third  and  fourth  Interrogatories,  and  that 
the  promise  becomes  void  by  the  repentance  of  the  party 
promiser,  though  he  or  she  may  not  be  able  to  allege  any 
change  of  circumstances  in  justification  or  excuse. 

C.  To  the  sixth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  he  cannot  well  make  an  answer, 
in  matter  of  law,  in  terms  so  broad  and  indiscriminate  as  the 
Interrogatory  seems  to  require,  but  with  respect  to  the  effect 
of  a  promise  and  copula  taking  place  in  Scotland,  and  with 
a  woman  native  of  Scotland  and  domiciled  there,  that  in 
his  opinion  there  is  no  room  for  distinguishing  in  favour  of 
the  man  on  the  ground  merely  of  his  being  a  domiciled  Eng- 
lishman, and  not  possessed  of  any  property  or  effects  in  Scot- 
land,  nor  on  the  ground  merely  of  his  afterwards  marry in^  an= 
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other  woman  in  England.  Further  deposes,  that  he  cannot 
give  it  as  his  opinion  that  in  a  competition  between  a  mar- 
riage made  by  promise  and  copula  in  Scotland,  and  a  mar- 
riage made  afterwards  regularly  by  the  man  in  England,  the 
validity  of  the  former  depends  on  the  circumstances  of  the 
first  wife  having  previously  obtained  a  decree  of  the  court 
declaring  her  marriage  ;  and  that  it  would  not  be  just  that 
any  such  prejudice  to  the  right  of  tlie  first  wife,  should 
follow  on  her  delay  to  ask  such  decree,  which  delay  may  be 
owing  to  her  entire  reliance  on  the  man's  honour,  or  may 
be  in  compliance  with  his  injunctions,  or  be  matter  of  agree- 
ment between  them  for  prudential  reasons.  That  when 
obtained,  such  decree  of  declarator  publishes  only  and 
executes  and  does  not  form  the  relation,  and  thus  the 
decree  draws  back  and  attaches  to  the  date  of  those  facts 
that  are  the  substance  and  bottom  of  the  case,  and  on  which 
the  law  grounds  its  presumption  of  a  consent  de  praesenti. 
Deposes  and  says,  that  one  question  of  some  difficulty  may 
however  be  imagined,  in  the  case  of  the  first  wife  being  in 
the  certain  and  special  knowledge  of  the  man's  addresses 
afterwards  to  another  woman,  and  by  her  silence  and  course 
of  conduct  decidedly  acquiescing  in  his  second  marriage  ; 
and  certainly  in  any  case  where  the  first  marriage  is  doubt- 
ful, and  matter  of  inference  only  from  a  number  of  collateral 
particulars,  such  acquiescence  will  go  far  against  tlie 
woman,  not  as  a  renunciation  of  the  slate  of  wife  or  a  bar 
in  limine  to  her  claim,  but  as  matter  of  real  evidence  that 
she  never  had  intended  or  understood  herself  to  be  the  man's 
wife  ;  and  on  this  ground,  in  some  measure,  went  the  ultimate 
judgment  in  the  case  of  Napier  contra  Napier,  (Nov.  1800, 
and  June  1801,)  where  a  marriage  regularly  celebrated,  and 
followed  with  the  procreation  of  many  children,  was  at- 
tempted to  be  set  aside  in  respect  of  the  man's  alleged  prior 
marriage,  made  by  cohabitation  only  with  another  woman 
under  the  character  of  wife,  which  woman  had  acquiesced 
for  years  in  the  second  marriage,  though  dwelling  in  the 
same  town  with  the  other  parties  :  but  that  in  the  case  of  an 
•xplicit  written  promise  of  marriage,  followed  with  copula, 
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which  is  not  of  the  same  ambiguous  description,  the  Depo- 
nent sees  great  difficulty  in  the  way  of  sustaining  the  plea  of 
personal  objection  as  in  bar  of  the  first  wife,  whose  state 
once  duly  contracted  is  immutable,  and  cannot  even  ex- 
pressly be  renounced,  and  much  less  by  any  sort  of  implica- 
tion ;  and  this  difficulty  increases  in  the  case  of  there  being 
issue  of  the  first  marriage.  That  it  is  true  the  plea  of  per- 
sonal objection  was  sustained  in  the  Court  of  Session,  in  the 
case  of  Campbell  of  Carrick,  28th  of  July,  1747,  wher« 
the  first  wife  had  lived  for  years  in  the  neighbourhood  and 
in  the  society  of  the  second,  but  that  judgment  was  reversed 
in  the  House  of  Lords,  and  the  parties  were  sent  to  proof 
upon  the  case.  That  upon  the  whole,  in  the  case  of  the 
man  contracting  a  second  marriage  in  England,  while  the 
first  wife  continued  to  reside  in  Scotland,  and  is  thus  pre- 
sumably ignorant,  or  has  had  an  imperfept  knowledge  of 
the  man's  addresses,  the  Deponent  sees  no  sufficient  reason, 
and  knows  no  authority  for  sustaining  the  plea  of  personal 
objection  against  the  woman. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Re- 
spondent answereth  and  saith.  That  such  a  declaration  if 
direct  and  explicit,  is  good  evidence  against  the  man  under 
Lis  own  hand,  that  the  proper  matrimonial  consent  making 
the  woman  his  lawful  wife  has  already  passed  between 
them,  as  well  as  in  substance,  the  delivery  of  such  consent 
to  the  woman  is  the  expression  of  his  present  consent  to 
atand  to  her  in  that  relation,  and  that  it  thus  makes  an  im- 
mediate marriage. 

8.  To  the  eighth  of  the  said  Interrogatories  this  Respond- 
ent answereth  and  saith,  That  copula  following  on  such  a 
declaration,  which  is  more  than  equivalent  to  a  promise,  is 
in  that  point  of  view  sufficient  to  make  a  marriage  by  pro- 
mise and  copula ;  and  that  consummation  accompanying 
such  a  declaration,  whether  before  or  after  is  a  powerful 
ingredient  of  evidence  in  confirmation  of  the  declaration, 
as  importing  an  immediate  marriage';  and  not  au  engage- 
ment only. 
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9.  To  the  ninth  of  the  said  Interrogatories  this  Respond- 
ent  answercth  and  saith,  That  as  a  marriage  may  be  efFec- 
tiially  constituted  by  means  of  a  scries  of  letters,  as  between 
husband  and  wife,  so  when  such  a  correspondence  follows 
on  a  written  declaration  of  marriage,  those  two  modes  of 
evidence  mutually  slrengthen  each  other,  and  take  the  case 
out  of  the  notion  of  a  mere  engagement  to  marry. 

10.  To  the  tenth  of  the  said  Interrogatories  this  Re- 
spondent answereth  and  saith.  That  it  has  already  been 
said  in  his  deposition  in  chief,  that  Avritten  declarations  of 
marriage  how  explicit  soever  are  liable  to  be  controuled 
and  expounded  by  the  correspondence  of  parties,  or  by 
evidence  in  the  conduct  and  behaviour  of  parties  tending  to 
shew  that  it  was  not  their  meaning,  nor  was  it  so  understood 
or  agreed  between  them,  that  they  were  actually  married. 
Further  this  Respondent  saith,  That  such  questions  are  very 
nice  and  circumstantial,  and  require  a  studied  attention  to 
all  the  expressions  used  by  the  parties  in  their  letters,  and 
all  the  possible  meanings  of  those  expressions  and  the  mo- 
tives of  parlies  to  use  them.  That  the  Respondent  would 
not  consider  it  as  materially  shaking  a  declaration  of  mar- 
riage, that  the  parties  in  their  letters  alluded  to  a  purpose 
of  future  public  celebration,  this  being  matter  of  decency, 
and  for  better  repute  in  the  world,  as  well  as  for  the 
quiet  of  the  woman's  mind,  who,  t'lough  fast  bound  in  law, 
may  still  feel  humble  and  uneasy  as  long  as  the  priest  has  not 
done  his  office.  That  neither  would  the  Deponent  consider 
it  as  materially  shaking  a  declaration  of  marriage,  that 
either  party  afterwards  expressed  fears  of  desertion,  the  evi- 
dence of  the  marriage  in  such  cases  being  under  the  power 
of  the  parties,  and  liable  to  accidents,  and  they,  uncertain 
in  some  measure,  concerning  the  decision  of  the  Law  upon 
their  case,  no  matter  how  positive  and  serious  their  purpose 
may  have  been  to  be  instantly  married  by  the  writing  they 
exchanged. 

DAVID  HUME. 
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The  same  Witness  examined  on  the  additional  Inter^ 
rogatories  given  on  behalf  of  John  William  Henry 
Dalrymple,  the  other  Party  in  this  Cause. 

I.  To  the  first  of  the  said  additional  Interrogatories,  this 
Respondent  answereth  and  saith,  That  these  five  sections  of 
Sir  Thomas  Craig's    Treatise  de  Feiidis  appear  to  the  Re- 
spondent to    contain   a  good  deal  of  desultory  discourse 
concerning    marriage     and    legitimacy,    and    that    sundry 
8ome^Yhat    rash  opinions  are  given  there  upon  speculative 
points,  which  had  not  been  tried  in  Craig's  time,  and  re- 
main untried  still,  and  are  nice  and  open  to  difference  of 
opinion.     That  Craig  is  however  good  authority  for  the  case 
of    Edward  Younger    related    in    the  nineteenth   section, 
being  a  decision  given   in  his  own  time  on  the  matter  of 
marriage  contracted  by  promise  suhsequente   copula,    and 
although  it  appears  that  the  course  taken  in  that  instance, 
and  probably  the  usual  course  taken  at  that  time,  was,  that 
the  court  gave  decree    for  solemnization  of  the  marriage, 
yet,  in  the  Respondent's  opinion,  this  was  directed  by  the 
consistorial  court  out  of  regard  to  civil  order  and  decency, 
and  for  the  sake  of  notoriety  only,  and  not  upon  the  notion 
that  the  state  of  parties  was  not  already  irrevocably  fixed  by 
the  promise  and  copula  :  and,  indeed,  that  in  Craig's  own 
opinion,  neither  the  solemnization,   nor  the  decree  for  it, 
was  indispensable,  and  that  the  marriage  was  truly  made  by 
the  promise  and  copula  themselves,  appears  from  the  opi- 
nion he  gives  at  the  head  of  the  nineteenth  section,  viz.  That 
a  child  is  lawful  who  is  procreated  after  contract  of  mar- 
riage and   proclamation  of  banns,  if  the  father  die  before 
the  appointed  day  of  marriage.     That  to  the  Respondent,  the 
notion  of  decreeing  to  solemnize  a  marriage,  that  is  to  say,  com- 
pelling a  person  to  give  his  consent  out  of  love  and  affection, 
to  live  all  his  days  with  a  certain  woman,  appears  somewhat 
strange.     That  the  decree  cannot  command  the  will  of  the 
man,  and  there  is  no  species  of  diligence  by  which  it  can  be 
carried  into  execution  ;  and  if  the  man  is  thus  to  be  married 
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in  the  end,  without  the  help  of  a  true  and  real  consent  dc 
prcesetitiy  and  by  means  of  a  feigned  and  presumed  consent, 
it  is  more  reasonable  to  apply  tliat  presumption  to  the  time 
of  the  promise  and  copula,  which  arc  the  bottom  and  mak« 
the  justice  of  the  case,  than  to  the  date  of  the  decree  which 
does  but  publish  and  declare  these  facts  ;  that  the  form  of 
decreeing  for  celebration,  has  therefore  been  laid  aside  in 
later  times  as  an  unmeaning  and  unnecessary  circuit,  and 
this  change  of  practice  this  Respondent  considers  as  oue  in 
point  of  form,  and  not  in  the  substance  of  the  thing. 

2.  To  the  second  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  Lord  Stair's 
Exposition  of  the  Grounds  of  the  Law  of  Scotland  respect- 
ing marriage  by  promise  and  copula,  appears  to  the  Re- 
spondent to  be  sound  and  correct,  viz.  That  it  proceeds  on 
the  presumption  of  things  passing  at  the  time  of  copula  out 
of  the  state  of  promise  de  futuro,  into  that  of  actual  marriage 
by  consent  de  prcesenii.  That  this,  as  the  Respondent 
understands,  is  the  establislied  doctrine  now,  equally  as  it 
was  in  Lord  Stair's  time,  and  according  to  the  Respondent's 
notes  of  the  opinions  of  the  judges  in  M'Adaras  case,  the  law 
was  so  delivered  by  Lord  Meadowbank  (13th  Nov.  1806), 
*'  The  notion  of  law  is,  that  copula  is  the  consummation  of 
*'  a  consent  de  prcesetitij  which  is  thence  presumed.  It  is  not 
"  on  the  notion  of  barring  locus  periii entice.^'  That  it  is  plaia 
that  Lord  Stair  himself  did  not  understand  his  doctrine  to 
be  inconsistent  with  that  of  Craig ;  for  in  the  latter  of  the 
two  passages  referred  to  in  this  query,  he  founds  upon 
Craig's  authority,  and  the  case  of  Edward  Younger,  and 
this  in  connection  with  his  own  principle  of  a  presumed 
consent  de  prcesenti.  That  in  like  manner,  in  the  former 
passage,  (Book  1.  Tit.  iv.  %  6,)  and  still  in  confirmation  of 
his  own  principle,  Lord  Stair  takes  notice  of  a  case  in 
Nicholson's  Collection,  where  the  like  course  was  taken  of 
decreeing  for  celebration  on  the  grounds  of  the  man's 
written  acknowledgments  of  marriage  and  his  procreation 
of  children ;  that  the  Respondent  understanding  that,  ia 
teotk  instancesj  the  decree  for  celebration  was  given  out  of 
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?<;ard  to  order  and  example  onlj,  does  consider  the  autlio- 
itj  of  Craig  as  no  wise  inconsistent  with  the  principle  or 
;ason  assigned  by  Stair. 

3,  4,  5,  6,  7,  8,  9.  To  the  third,  fonrth,  fifth,  sixth, 
!venth,  eighth  and  ninth  of  the  said  additional  Interrogato- 
ies  this  Respondent  answereth  and  saitli,  That  the  case  of 
rrinton  and  Graite  was  argued  by  counsel  of  great  cmi- 
ence,  and  when  very  able  judges  sat  on  the  bench ;  and 
le  Deponent  has  always  considered  that  judgment  as  having 
een  deliberately  given,  and  upon  thq  general  question  of 
iw,  and  not  in  respect  of  any  specialty  favourable  to  thes 
^oman  pursuer,  (such  as  the  nonproclamation  of  banns) 
nd  as  decisive  therefore  of  the  proper  character  and  effect 
f  a  marriage  made  by  promise  and  copula.  That  if  the, 
ke  question  were  to  occur  again  in  the  Court  of  Session, 
le  judges,  in  his  opinion,  ought  not,  and  as  far  as  the 
respondent  can  judge,  would  not  think  themselves  at 
-eedom  to  depart  from  that  precedent,  or  to  reconsider  the 
uestion  on  a  hearing  in  presence,  or  in  any  other  shape, 
'hat  the  only  case,  so  far  as  the  Respondent  knoAvs,  in  any 
egree  of  a  similar  nature,  which  has  since  been  tried,  is 
bat  of  Napier  contra  Napier  already  referred  to,  in  No- 
ember,  1800,  and  June,  1801,  but  here  the  prior  marriage 
fas  to  be  inferred  from  a  cohabitation  of  a  very  ambiguous 
ind,  between  a  soldier  and  a  woman  who  followed  the  regi- 
lent,  and  which  had  ceased  for  five  or  six  years  before  th« 
Bcond  and  public  marriage ;  and  that  for  upwards  of  twenty 
ears  that  the  second  wife  lived,  (in  which  period  she  bore 
even  children)  no  claim  was  made  by  the  alleged  first 
dfe,  though  dwelling  in  the  same  city  with  the  couple, 
nd  the  question  of  legitimacy  was  only  brought  forward 
t  last,  at  the  instance  of  a  child,  after  death  of  both 
^•omen  ;  that  in  these  circumstances  there  seemed  to  be 
trong  presumptive  grounds  of  evidence  against  the  first 
nai  riage,  and  on  that  footing  the  case  was  finally  decided 
Lgainst  the  claimant,  though  the  first  interlocutor  was  the 
(ther  way,  and  bastardized  the  whole  issue  of  the  second 
nariiage. 
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10,  11.  To  the  tenth  and  eleventh  of  the  said  additional  In- 
terrogatories (his  Respondent  answercth  and  saith,  That  he 
cannot  make  an  answer  to  these  queries  further  than  he  has 
formerly  done,  without  a  much  more  specific  and  detailed 
case,  laying  before  him  the  whole  history  and  particulars 
of  both  connections,  and  ti)e  situation  and  conduct  of  all 
parties  ;  that  according  to  tlie  circumstances,  the  previous 
non-production  of  the  writings  by  the  party  who  founds  on 
them,  may  or  may  not  be  a  matter  unfavourable  to  that 
party  in  the  way  of  presumptive  evidence,  and  that  so  it 
may  also  be  as  to  the  failure  of  such  party  to  prevent  or 
protest  against  the  man's  contracting  of  a  second  marriage. 

12.  To  the  twelfth  of  the  said  additional  Interrogatories  tin's 
Respondent  answereth  and  saith,  That  he  can  give  no  opi- 
nion on  this  query,  unless  it  were  stated  to  him  how  far  the 
Plain! iff  was  in  the  special  and  certain  knowledge  of  the 
Defendant's  intention  to  marry  Miss  Manners,  and  wilfully 
and  inexcusably  forbore  to  give  notice  of  the  impediment ; 
and  that  even  in  the  case  of  such  wilful  forbearance,  the 
Respondent,  as  he  has  already  answered,  finds  it  very 
difficult  to  enter  into  the  'notion  of  renunciation  of  the  state 
of  wife,  if  once  contracted  in  a  plain  and  unambiguous  way, 
as  by  exchange  of  acknowledgments,  or  by  a  written  pro- 
mise followed  with  copula.  That  if  unattended  with  expli- 
cit acquiescence  on  the  part  of  the  Plaintiff,  the  circumstance 
of  the  Defendant  having  been  in  Scotland  on  military  ser- 
vice, and  having  afterwards  publicly  married  Miss  Manners 
before  the  commencement  of  this  action,  could  only  be  of 
weight  as  founding  an  inference,  and  this  by  no  means  a 
conclusive  one,  that  the  Defendant  had  not  thoroughly  un- 
derstood his  situation  with  the  Plaintiff. 

13.  To  the  thirteenth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  he  is  not  ac- 
quainted Avith  any  case  of  this  description,  and  that  the 
decision  to  be  given  on  any  such,  cannot  be  matter  of 
general  rule,  but  must  depend  on  the  nature  and  circum- 
stances of  the  connection  of  parties,  the  nativity  of  the  man 
being  one  circumstance  to  be  weighed  along  with  others. 
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14,  15,  16.  To  the  fourteenth,  fifteenth  and  sixteenth  of 
Said  additional  Interrogatories  this  Respondent  answereth 
and  saith,  That  such  cases  might  occur,  attended  with 
a  great  diversity  of  other  circumstances,  according  to  which 
the  decisions  might  be  also  different. 

17.  To  the  seventeenth  of  the  said  additional  Interrogatories 
this.  Respondent  answereth  and  saith,  That  a  series  of  such 
letters  written,  as  in  this  case,  from  England  to  a  woman  in 
Scotland,  and  by  a  person  who  had  been  in  Scotland,  and 
had  written  the  like  letters  while  there,  would  be  good 
evidence  of  marriage  against  him,  more  especially,  if  while 
in  Scotland  he  had  also  given  written  promises  and  acknow- 
ledgments of  marriage,  and  might  reasonably  be  presumed 
not  be  quite  ignorant  of  the  custom  of  Scotland  respecting 
marriages. 

15,  19,  20.  To  the  eighteenth,  nineteenth  and  twentieth 
of  the  said  additional  Interrogatories  this  Respondent  an- 
swereth and  saith,  That  he  does  not  understand  that  there  is 
any  such  thing  known  in  the  law  of  Scotland,  as  an  irre- 
tractable  engagement  or  obligation  to  marry,  and  that  no 
damages  are  even  given  in  solatium  of  a  disappointment  by 
breach  of  engagement  to  marry  how  solemn  soever,  but 
damages  only  in  reparation  of  patrimonial  loss  actually 
sustained  by  the  party  on  such  an  occasion  ;  the  principle 
of  the  Scotch  practice  being,  that  the  will  of  parties  ought 
to  be  quite  free  and  unbiassed  at  the  moment  of  contracting 
this  indissoluble  union  ;  that  where  an  engagement  to  marry 
is  followed  by  knowledge  of  the  woman's  person,  things 
pass  into  a  state  of  actual  marriage,  and  that  he  is  not  ac- 
quainted with  that  intermediate  condition  of  obligation, 
which  is  alluded  to  in  this  query. 

21.  To  the  twenty-first  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith.  That  certaiidy 
the  rule  of  the  law  of  Scotland  respecting  promise  and  co- 
pula, is  recommended  by  the  evident  and  substantial  justice 
of  such  a  decision,  but  that  in  the  Respondent's  opinion, 
the  rule  is  founded  also  in  a  just  construction  of  the  conduct 
and  purpose  and  state  of  mind  of  the  parties,  and  on  that 
ground  it  is,  that  the  doctrine  has  been  recognized  in  the  law, 
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And  is  presented  in  the  works  of  authors.  That  in  the  De- 
ponent's opinion,  where  copula  follows  between  parties  who 
have  exchanged  promise  of  marriage,  this  act  has  relation 
to  and  is  under  the  seal  of  that  contract,  and  is  truly  the 
implement  and  execution  thereof  in  its  most  essential  parti- 
cular, the  possession  of  each  others  person,  whereby  mat- 
ters  pass,  and  are  by  the  parties  meant  to  pass  out  of  the  state 
of  a  promise  de  fiduro^  into  that  of  an  executed  pvom.ise, 
or  present  marriage,  whereof  they  have  entered  on  the  rights 
and  dutiis.  That  in  nature,  this  is  what  does  and  must  pass 
in  the  minds  of  parties  so  situated,  and  on  such  an  occasion  ; 
that  the  woman  making  delivery  of  her  person  in  pursuance 
of  the  previous  engagement,  does  eo  ipso  recognise  the 
man  de  prcesmti  as  her  husband,  of  which  character  she  ad- 
mits him  to  the  privileges,  as  he  on  the  other  hand  claiming 
and  taking  these  privileges  in  pursuance  of  his  promise,  sub- 
stantially professes  that  character,  and  agrees  de  prcesenli  to 
bear  it.  That  in  the  passage  referred  to  in  this  query,  this 
doctrine  is  distinctly  delivered  by  Erskine,  as  relative  to  the 
case  of  copula  following  on  a  regular  contract  of  marriage, 
and  the  Deponent  sees  no  reason  and  knows  no  authority 
for  distinguishing  in  this  article  between  a  regular  contract 
and  a  written  promise,  if  precise  and  explicit. 

22.  To  the  twenty-second  of  the  said  additional  Interro- 
gatories this  Respondent  answercth  and  saith.  That  he  will 
not  presume  to  say  (no  such  question  having  been  tried) 
that  in  no  circumstances  and  by  no  mode  of  evidence 
can  the  presumption  of  a  present  consent  be  overcome,  but 
he  thinks  it  is  clear  that  only  the  most  pointed  and  convijicin<j 
evidence  shall  prevail  against  the  presumption. 

23.  To  the  twenty-third  of  the  said  additional  Interro- 
gatories this  Respondent  answereth  and  saith.  That  he  doe» 
not  think  it  necessary  to  answer  a  question  which  appears  to 
be  fanciful  and  strange,  and  not  to  have  any  relation  to  the 
natural  and  ordinary  course  of  things. 

24r.  To  the  twenty-fourth  of  the  said  additional  Interro- 
gatories this  Respondent  answereth  and  saith.  That  he  con- 
liders  Lord  Stair  as  by  far  the  ablest  and  most  profound  of 
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the  ivriters  on  the  law  of  Scotland,  and  his  Institute  as  a 
work  of  higher  authority  than  any  of  the  other  systems  of 
that  law,  not  excepting  Sir  Thomas  Craig's  work  de  Feiidis. 
That  the  Respondent  does  not  discover  any  looseness  of 
thought,  or  inaccuracy  of  expression  in  the  iiassages  of 
Slair  referred  to,  but  rather  precision  in  both  respects ;  and 
that  the  doctrine  delivered  by  Stair  on  the  point  in  question, 
appears  to  the  Respondent  not  to  be  in  opposition  to  that  of 
Craig,  -whom  in  one  of  the  passages  he  expressly  refers  to, 
and  that  the  difference  between  Craig  and  Stair  is  in  this  only, 
that  Stair  assigns  the  reason  and  principle  of  the  rule, 
which  is  in  his  ordinary  practice,  and  one  of  the  recommen- 
dalions  of  his  work.  That  both  Craig  and  Stair  do  mention 
judgments  that  had  been  given,  sustaining  marriage  by  pro- 
mise and  copula,  and  that  the  Respondent  knows  no  autho- 
rity more  competent  than  Stair  to  explain  the  true  grounds 
of  those  judgments,  and  that  in  these  circumstances  he 
must  consider  Lord  Stair's  dictum  as  good  evidence  of  lh« 
tenor  and  meaning  of  the  law. 

25,  26.  To  the  twenty-fifth  and  twenty-sixth  of  the  said 
additional  Interrogatories  this  Respondent  answereth  and 
saith.  That  a  contract  of  marriage  in  Scotland  is  a  solemn 
deed,  and  executed  generally  in  presence  of  the  relations  of 
parties,  and  that  it  bears  by  common  style  a  declaration  iu 
words  as  strong  as  those  of  any  of  the  exhibits ;  that  the 
parties  de prcesenii  do  take  one  another  for  man  and  wife,  but 
that  the  parties  arc  nevertheless  not  held  to  be  married 
thereby,  because  the  contract  also  bears  by  common  style  a 
clause  obliging  the  parties  regularly  to  solemnize  the  mar- 
riage, from  which,  joined  with  the  whole  other  circum- 
stances ordinarily  attending  such  contracts,  it  is  made  evi- 
dent that  there  was  no  purpose  of  dispensing  with  the  cere- 
mony, knd  that  the  contract  was  a  preparation  for  it,  only ; 
that  these  reasons  are  in  no  ways  applicable  to  writings,  such 
as  the  Exhibits  No.  2  and  10,  which  are  given  in  circum- 
stances of  an  opposite  description,  and  for  the  purpose  of 
superseding  the  ceremony,  where  it  is  found  impracticable 
®r  ineliofible.     That  in  his  answers  to  th«  Interrogatories  in 
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chief,  the  Respondent  has  ulready  given  his  opinion  as  to 
the  power  of  the  Writings,  No.  2,  and  10,  to  make  an  actual 
and  irretractable  marriage,  more  especially  when  followed  by 
a  series  of  acknowledgments  in  the  Defendant's  letters ;  and 
the  Respondent  has  also  signified  his  opinion  of  tiie  view 
which  ought  to  be  taken  of  the  matter  of  carnal  intercourse 
between  the  parties,  as  a  circumstaiiC'^  of  evidence  only,  to 
murk  <I}eir  serious  resolution  to  be  immediately  married,  and 
not  as  the  seal  or  completion  of  the  contract. 

27.  To  the  twenty-seventh  of  the  said  additional  Interro- 
gatories this  Respondent  answereth  and  saith,  That  in  his 
opinion,  the  Writings  No.  2  and  No.  10,  were  sufficient  irre- 
vocably to  fix  the  parties  as  man  and  wife,  unless  it  can  be 
clearly  shown  by  other  evidence  that  they  were  not  so  meant 
and  understood  by  the  parties. 

28.  To  the  twenty-eighth  of  the  said  additional  Interro- 
gatories this  Respondent  answereth  and  saith,  That  by^the 
mutual  acknowledgment,  No.  2,  and  the  mutual  acknow- 
ledgment. No.  10,  more  especially  when  attended  with  car- 
nal intercourse,  the  Plaintiff' was  irrevocably  married  to  the 
Defendant,  and  in  a  process  of  Declaration  of  marriage  he 
might  have  compelled  her  to  exhibit  those  writings,  if  extant, 
and  to  take  her  oalh  as  to  her  possession  of  them  or  her  know- 
ledge where  they  were  to  be  found  :  or  in  case  of  her  hav- 
ing destroyed  the  writings,  she  might  in  like  manner  have 
been  put  to  her  oath  as  tor  that  fact,  and  evidence  would  have 
been  admitted  in  the  process  of  declarator,  as  to  her  former 
possession  of  these  writings  and  the  tenor  and  import 
thereof. 

29.  To  the  twenty-ninth  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  That  in  the  case 
of  David  M'Kie  and  Peggy  Ferguson,  2d  August,  1781, 
marriage  was  declared  on  jevidence  of  a  present  and  mutual 
acceptance  as  spouses,  which  followed  ou  their  having  been  in 
bed  som^e  hours,  and  after  which  they  separated,  and  did  not 
meet  again  before  the  commencement  of  the  process  ;  that  in 
the  case  of  V/illiam  Cowan  contra  Janet  Hart,  20th  January, 
1802,   being  a  question  concerning  a  widow's  provisions, 
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marriage  was  held  to  be  effectually  constituted  by  the  act  of 
parties  in  going  hefore  a  justice  of  the  peace,  and  declaring 
themselves  married  persons ;  that  in  this  instance,  as  in 
M'Adam's  case,  tlie  parties  had  previously  cohabited,  and 
children  had  been  begotten,  but  no  change  moyed  on  the  de- 
claration, nor.  was  any  child  afterwards  begotten  to  make 
room  for  the  plea  of  res  non  sunt  integrce ;  that  the  judgment 
of  the  Court  of  Session,  in  the  case  of  Taylor  and  Kello, 
16th  February,  1799,  where  no  carnal  intercourse  had  taken 
place,  is  also  an  acknowledgment  of  the  princij  le  that  con- 
sent de  prcesenti  does  of  itself  make  a  marriage,  and  the  Res- 
pondent Jias  already  said,  that  the  reversal  of  this  judg- 
ment is  no  wise  to  the  impeachment  of  that  principle,  as  the 
House  of  Lords  proceeded  upon  circumstances  of  real 
evidence,  in  exposition  of  the  true  meaning  and  intent  of 
the  mutual  written  acceptances,  as  something  different  for 
what  it  imported  on  its  face.  That  in  the  case  also  of  Eliza- 
beth Ritchie  contra  James  Wallace,  ISlh  June,  1792,  the 
declaration  of  marriage,  which  was  the  ground  of  judg- 
ment, was  given  at  the  close  and  not  at  the  outset  of  the  con- 
nection of  parties. 

30.  To  the  thirtieth  of  ^^he  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  a  contract  of 
marriage,  however  expressed,  must  be  equivalent  to  a  pro- 
mise of  marriage,  and  when  followed  with  carnal  inter- 
course it  makes  a  marriage,  for  the  same  reason  as  a  pro- 
mise given  in  some  less  formal  writing,  or  proved  only  by 
oath  of  party. 

SI.  To  the  thirty-first  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith.  That  this  ques- 
tion is  put  too  generally,  and  without  the  statement  of  a 
sufficient  case.  That  to  make  way  for  such  a  plea,  in  pro- 
tection of  the  regular  and  public  marriage,  it  will  be  neces- 
sary to  suppose  these  things  ;  that  the  former  woman  has 
special  and  certain  knowledge  of  the  man's  addresses  to  an- 
other, and  this  in  such  a  way  as  must  impress  her  with  a 
belief  of  his  serious  resolution  on  the  subject,  which  can 
hardly  be  without  communication  from  himself;  That  she 
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be  so  situated  that  she  may  easily  and  conveniently  make  her 
claim,  and  is  not  withheld  by  any  reasonable  motive  from 
doing  so.     That  she  be  allowed  full  time  and  opportunity  to 
bring  forward  her  claim,  and  that  she  have  access  to  advice 
for  the  regulation  of  her  conduct.     That  even  where  all  these 
circumstances  concur,  the  effect  of  the  woman's  silence  must 
in  a  great  measure  depend  upon  the  strength  and  clearness  of 
the  documents  of  her  own  prior  contract,  such  conduct  being 
a  material  ingredient  of  presumptive  evidence  against  her, 
where  her  marriage  is  to  be  inferred  from  equivocal  or  ambi- 
guous writings,   and  sufficient   probably   in  these  circum* 
stances,  and  as  matter  of  presumptive  evidence,  to  cast  the 
balance  against  her ;  but  with  respect  to  a  case  of  the  oppo- 
site descripdon,  the  Respondent  can  only  say  that  the  ques- 
tion, even  when  attended  with  all  these  favourable  circum- 
stances for  the  regular  and  public  marriage,  is  one  of  great 
delicacy  and  nicety,  more  especially  if  the  woman  claiming 
have  a  child  by  the  man,  and  if  her  acquiescence  is  not  long 
continued   after  his  marriage;  and  that  considering  this  as 
at  present  an  unsettled  question,  the  Respondent  cannot  go 
the  length  of  giving  it  as  his  opinion  that  a  case  may  not 
occur  in  which  the  posterior  public  marriage  ought  to  be 
found  void ;  that  more  especially  he  hesitates   to   give   any 
such  opinion,  as  the  law  of  Scotland  holds  out  to  every  per- 
son who  kuQw s  or  suspects  that  he  is  liable  to  any  such  claim, 
the  means  of  coming  to  a  certainty  of  his  condition,  viz.  bj 
calling,.the  suspected  claimant  in  a  process  of  declarator  of 
putting  to  silence,  of  the  nature  of  an  English  process  of  jac- 
titation of  marriage,  and  thus  compelling  her  to  advance  her 
claim  and  have  it  tried,  or  else  submit  to  have  a  decree  given, 
finding  that  it  is  a  groundless  claim,  and  shutting  her  mouth 
for  the  future.     That  more  particularly  with  relation  to  the 
present  case,  the  Respondent  is  of  opinion  that  this  was  the 
due  and  proper  course  to  be  observed  by  a  person  who  had 
granted  such  acknowledgments  of  marriage  as  the  Exhibits 
jNos.  2  and  10,  or  such  a  promise  of  marriage  as  the  Exhibit 
Ko.  1,  if  followed  with  copula,  or  who  had  written  such  a 
series  of  letters,  as  the  other  exhibits  in  this  case ;  and  that 
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til  us  circumstanced,  the  Defendant  could  not  warrautably 
rely  on  the  silence  of  the  Plaintift'as  putting  his  public  mar- 
riage out  of  the  reach  of  challenge.  That  in  the  Respondent's 
opinion,  the  public  marriage  in  all  such  cases  ought  to  ope- 
rate, not  as  a  bar  ?V?  limine,  or  ground  of  a  plea  of  personal 
objection,  but  as  matter  of  presumptive  evidence  along  with 
(he  other  circumstances  of  the  case. 

DAVID  HUME. 


Tlie  same  Witness  examined  on  the  furtlier  additional 
Interrogatories  given  on  behalf  of  the  said  John 
William  Henry  Dalrymple,  the  other  Party  in  this 
Cause. 

1.  To  the  tirst  of  the  said  further  additional  Interrogatories 
this  Respondent  answereth  andsait]i,T]iat  the  case  there  men- 
tioned was  a  very  unfavourable  one  for  Mrs.  Cockrane,  inas- 
mucli  as  slie  had  acquiesced  in  the  man's  marriage  to  another 
for  a  period  of  twenty  years,  during  which  she  had  lived  in 
their  neiglibourhood  and  society,  and  even  sometimes  in 
family  witli  them  ;  and  inasmuch  as  she  brought  forward  her 
claim  after  the  man's  death  only  and  for  the  sake  only  of  a 
patrimonial  interest  as  his  widow,  that  for  these  reasons  he 
does  not  think  that  the  decision  in  that  instance,  would  be  a 
rule  for  the  present  case  even  if  the  judgment  had  not  been 
altered  on  review ;  but  that  tlie  judgment  was  reversed  in  the 
House  of  Lords,  who  sent  back  the  case  to  the  Court  of  Ses- 
sion, with  an  order  to  repel  the  plea  in  bar,  or  plea  of  person- 
able objection,  and  allow  a  proof;  which  proof  was  taken 
accordingly,  and  on  consideration  of  it  judgment  was  finally 
given,  (2 1st  June,  1751)  finding  "  That  Mrs.  Magdalen 
Cockrane  had  not  proven  her  prior  marriage  libelled." 

2.  To  the  second  of  the  said  further  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  That  he  has  al- 
ready sworn  at  large  on  that  head,  in  his  answers  to  th« 
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several  of  the  preceding  Iii(crroga<ories;  and  on  considering 
the  decision  referred  to  in  tbis  query,  he  does  not  see  any 
reason  to  alter  the  opinion  formerly  given,  as  to  the  effect  of 
copula  following  on  a  promise ;  tliat  what  is  said  in  Kilker- 
ran  respecting  Hyslop's  case,  appears  to  the  Respondent  not 
to  be  the  opinion  of  the  bench,  or  of  the  judge  reporter,  but 
the  argument  of  counsel  only ;  and  besides  that,  much  weight 
cannot  be  given  to  a  passing  expression  falling  from  the 
bench,  when  relative  to  a  former  case  and  not  necessary  to 
the  decision  of  the  case  in  hand,  in  which  there  was  no  ques- 
tion of  marriage  at  all,  or  impediment  by  intervening  mar- 
riage. 

3.  To  the  third  of  the  said  further  additional  Interroga- 
tories this  Respondent  answereth  and  saith.  That  he  has  pe- 
rused the  said  decision  with  which  he  is  well  acquainted, 
and  sees  no  cause  to  alter  his  answers  to  any  of  the  preceding 
Interrogatories,  and  that  he  agrees  with  the  judge  reporter, 
in  thinking  that  insinuations,  or  light  and  passing  promises 
of  marriage  arc  not  sufficient  grounds  of  a  declarator  of  mar- 
riage, though  followed  with  copula,  and  that  every  sueh 
promise  to  be  effectual,  must  be  serious,  deliberate,  and  ex- 
plicit. 

To  the  fourth  of  the  said  further  additional  Interrogatories 
this  Respondent  answereth  and  saith.  That  Lord  Kames  is 
known  to  have  entertained  many  peculiar  notions  on  matters 
of  Scotch  law,  and  that  his  work  mentioned  in  this  query  is 
in  a  great  measure  a  collection  of  these  singular  opinions,  in- 
somuch that  at  one  time  he  meant  to  publish  it  with  this  title  : 
"  What  is  Law,  and  ought  not  to  be  Law,  and  what  ought 
to  be  Law  and  is  not  Law."  That  his  opinion  on  the  article 
in  question,  has  not  shaken  the  authority  of  the  decision  in 
the  case  of  Pennycook  and  Grinton,  which  was  intended  as  a 
settlement  of  the  question  of  law,  and  is  so  reported  in  the 
collection  of  decisions  published  by  authority  of  the  faculty 
of  advocates,  and  was  not  influenced,  as  Lord  Kames  sup- 
poses, by  the  circumstance  of  non  publication  of  banns. 

In  the  close  of  all,  the  Respondent  hopes  he  shall  be  pardon- 
ed for  observing,  that  although  he  has  answered  the  additional 
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and  further  additional  Interrogatories  out  of  deference  for  the 
counsel  whose  names  appear  at  them,  yet  still  he  cannot  but 
consider  them  as  being  of  an  unusual,  and  an  exceptionable 
tenor  and  style,  and  such  as  is  fitter  for  the  detection  of  a  wit- 
ness who  is  suspected  of  perjury  on  a  matter  of  fact,  than  of 
a  lawyer  called  to  give  a  professional  opinion;  and  that  if 
evidence  concerning  the  law  of  Scotland  is  to  be  taken  after 
this  fashion,  the  counsel  at  the  Scotch  bar  must  be  disposed 
to  decline  giving  their  assistance  on  any  such  occasion. 

DAVID  HUME. 


7  August,  1809. 


Repeated  and  acknowledged  at  Edin- 
burgh, before  me,  the  undersigned, 
Wm.  Coulter,  Lord  Provost. 

In  the  presence  of  Harrv  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of 
Mrs.  Dalrymple. 


7th  June,  1809. 
ROBERT  HODSHON  CAY,  of  the  City  of  Edinburgh, 
Doctor  of  Laws,  aged  about  fifty-one  years,  a  Witness  pro- 
duced and  sworn,  deposes  and  says,  that  he  has  practised  as 
an  Advocate  before  the  Supreme  Court  of  Session  in  Scotland 
since  1780,  and  that  he  acted  as  one  of  the  judges  in  the 
Commissary  Court  of  Edinburgh,  which  is  the  Consistorial 
Court  of  Scotland  from  1788  till  1801,  since  which  last  period, 
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be  has  held  the  situation  of  Judge  of  the  High  Court  of 
Admiralty  in  Scotland.  And  further  to  the  eleventh  article  of 
the  said  Libel  he  deposes  and  says,  that  he  has  attentively 
perused  and  considered  the  said  eleventh  article,  and  the 
several  Exhibits  annexed  to  the  Libel,  and  that  he  is  clearly 
and  decidedly  of  opinion  that  if  the  hand-writing  of  these 
Exhibits,  and  a  coliabitation  of  the  parties  in  consequence 
thereof,  were  acknowledged  or  proven,  they  together  with 
such  cohabitation,  (copula)  would  be  sufficient  by  the  law  of 
Scotland  to  constitute  marriage  between  the  parties.  That 
during  the  twelve  years  the  Deponent  held  the  situation  of 
one  of  the  Judges  of  the  Commissary  Court  of  Edinburgh, 
as  above  deposed  to,  no  decision  of  that  court  was  pronounced 
contrary  to  this  opinion,  nor  is  the  Deponent  acquainted  with 
any  decision  of  the  Commissary  Court,  even  as  altered  or 
corrected  by  the  Court  of  Session  or  the  House  of  Lords, 
(those  of  Taylor  contra  Kello,  M'Innes  contra  More,  Dob- 
son  contra  M'Laughlane,  and  Anderson  contra  FuUerton,  not 
excepted)  which  appear  to  him  when  thoroughly  considered, 
to  be  adverse  to  the  principles  on  which  his  opinion  is 
founded. 


Tlie  same  Witness  examined  on  the  Interrogatories 
given  on  behalf  of  John  William  Henry  Dalrymple, 
the  other  Party  in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  he  is  not  acquainted  with  the  laws 
and  usages  of  Scotland  at  any  period,  (since  the  reformation 
was  fully  established  at  least)  in  which  writings  of  the  tenor 
of  those  annexed  to  this  Libel,  together  with  a  consequent 
and  subsequent  copula,  would  not  have  been  held  to  consti- 
tute marriage. 

2.  To  the  second  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,  That  the  law  of  Scotland  on  this 
subject  may  be  collected  and  ascertained  from  the  reported 
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and  recorded  decisions  of  tlie  courts  of  justice,  and  from  the 
writings  of  authors  of  acknowledged  and  received  authority; 
and  theDeponent  has  formed  his  opinion  from  these  sources,and 
from  Uie  received  law  and  uniform  practice  of  the  Commis- 
sary Court,  while  he  had  the  honour  of  sitting  on  that  bench, 
as  well  as  from  a  careful  perusal  of  all  or  most  of  the  prior 
records  of  that  court,  which  are  preserved  in  an  accessible 
slate,  together  with  an  unremitted  attention  to  the  proceed- 
ings and  decisions  of  the  Court  of  Session  when  reviewing 
consistorial  decisions  ever  since  he  left  the  Commissary  Court. 

3.  To  the  third  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  he  knows  of  no  difference  between 
the  legal  effects  of  a  marriage  constituted  by  a  consent  de 
prcesenti  cum  suhsequente  copula,  and  a  marriage  celebrated 
in  facie  ecclesice,  unless  the  fine  or  other  punishment  to  which 
the  former  as  a  clandestine  marriage  may  subject  the  parties 
were  to  be  esteemed  such  a  difference.  The  distinction  be- 
tween a  marriage  constituted  by  a  consent  de  prcesenti  cum 
copula,  and  by  a  promise  cutn  copula,  does  not  appear  to  the 
Deponent  to  be  received  or  adopted  in  our  courts  of  justice, 
which  to  the  best  of  the  Deponent's  knowledge  and  belief, 
have  at  no  time  acknowledged  the  passages  in  theElucidations 
of  a  celebrated  author  on  this  subject,  as  being  of  any  au- 
thority. 

4.  To  the  fourth  of  the  said  Interrogatories,  this  Respon- 
dent answereth  and  saith.  That  in  his  apprehension,  a  mar- 
riage constituted  by  mutual  consent  de  prcesenti  with  a  sub- 
sequent copula,  would  be  held  binding  upon  the  woman  as 
well  as  upon  the  man,  Cases  of  this  kind  where  the  woman 
is  Defendant,  are  extremely  rare.  That  of  Taylor  contra 
Kello,does  not  appear  to  be  adverse  fo  the  Deponent's  opinion, 
for  in  that  case  no  copula  was  proven  or  admitted,  and  cir- 
cumstances occurred  and  were  noticed  in  the  judgment  of  the 
House  of  Lords,  16  Feb.  1787,  and  were  held  to  negative 
any  marriage  whatever,  regular  or  irregular,  between  the 
parties.  Marriage  to  be  binding  on  both  parties  must  be  con- 
stituted by  mutual  consent,  and  it  is  only  on  the  consent  of 
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the  woman  taken  in  conjunction  with  that  of  the  man,  that 
any  action  of  adherence  against  her  can  be  founded. 

5.  To  the  fifth  of  the  said  Interrogatories  this  Respondent 
answercth  and  saith,  That  he  knows  of  no  alteration  in  tlie 
situation  of  ihe  man  that  could  take  away  a  woman's  right 
to  have  a  prior  marriage  declared;  a  subsequent  marriage  in 
facie  ecclesioi  between  the  woman  and  another  man,  might 
affect  her  right  of  action  to  have  the  first  marriage  declared, 
because  such  action  could  not  be  maintained  without  profess- 
ing herself  guilty  of  bigamy,  which  perhaps  a  court  of  jus- 
tice would  not  permit  her  to  do,  and  cut  bono  maintain  an  ac- 
tion, which  would  be  altogether  nugatory  ;  the  second  mar- 
riaa-e  affordina;  to  the  first  husband,  an  unexceptionable 
ground  for  divorce. 

6.  To  the  sixth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,  That  he  conceives  that  where  a 
marriage  is  constituted  in  Scotland  by  a  consent  de  prcesenti 
cum  suhsequente  copula,  that  any  subsequent  marriage  in 
England  or  elsewhere,  would  be  null  and  void,  even  although 
the  Scots  marriage  had  not  been  previously  made  the  foun- 
dation of  any  proceedings  in  the  courts  of  Scotland  ;  and  that 
he  is  not  aware  of  any  distinction  in  this  respect  between  a 
marriage  constituted  by  consent  de  prcesenti  cum  copula,  and 
a  marriage  constituted  by  promise  cum  copula  ;  nor  does  he 
think  the  circumstances  alluded  to  in  the  conclusion  of  the 
Interrogatory  of  a  man's  ceasing  to  be  a  domiciled  Scotsman, 
could  liberate  him  from  legal  obligations  validly  contracted 
prior  to  the  alteration  of  his  residence. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Re- 
spondent answereth  and  saith,  That  he  would  hold  a  mere 
declaration  in  writing  to  be  only  equivalent  to  the  clause  in 
most  ante-nuptial  contracts  of  marriage,  whereby  the  parties 
declare  in  words  de  prcesenti,  that  they  accept  of  one  another 
as  husband  and  wife,  and  consequently  as  per  se,  only  con- 
stituting an  obligation  to  marry.  But  that  if  such  written 
declaration  were  followed  by  habit  and  repute,  (publicly 
residing  togetlier,  owning  and  acknowledging-  each  other  as 
husband  and  wife,  and  being  so  held  and  reputed)  by  subse- 
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quent  copula  or  by  actual  regular  celebration,  that  it  would 
in  conjunction  witli  any  one  of  those  circumstances  occurring 
in  Scotland,  constitute  a  lawful  and  irrevocable  marriage  ac- 
cording to  the  law  of  Scotland. 

S.  To  the  eighth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,  That  it  is  already  answered  in  so 
far  as  relates  to  a  subsequent  copula,  where  the  copula  has 
been  antecedent  to  the  declaration,  and  where  no  such  copula 
follows  its  date,  some  doubt  may  be  entertained,  as  questions 
might  be  let  in  as  to  the  views  or  motives  of  granting  and  ac- 
cepting of  such  declaration,  as  in  More  contra  M'Innes,  de- 
cided ultimately  in  the  House  of  Lords,  by  reversing  the  de- 
crees of  the  courts  below  on  25  June  1782. 

9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  the  circumstances  here  set  forth, 
if  attended  by  copula,  would  undoubtedly  constitute  mar- 
riage; if  not  attended  by  copula,  would  in  the  Respondent's 
apprehension  only  constitute  an  obligation  to  marry,  though 
he  is  well  aware  that  some  difference  of  opinion  prevails  among 
lawyers  on  this  last  mentioned  point  on  the  application  of 
the  rule  cousenstts  non  concubitus  facit  matrimonium. 

10.  To  the  tenth  of  the  said  Interrogatories  this  Respon- 
<lent  answereth  and  saith,  That  mistakes  or  doubts  or  appre- 
hensions witli  respect  to  the  legal  effects  of  what  has  passed 
between  the  parties  cannot  affect  the  rights  or  obligations  of 
either,  which  may  be  declared  or  enforced  at  any  period, 
notwithstanding  any  intervening  doubts  or  apprehensions  on 
the  imt  of  either  or  of  both.  R.  HODSHON  CAY. 


The  same  Witness  examined  on  the  additional  and 
further  additional  Interrogatories,  given  on  behalf 
of  John  William  Henry  Dalrymple,  Esq.  the  other 
Party  in  this  Cause. 

].  To  the  first  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith.  That  he  has  not  been  in  the 
habit  of  considering  the  opinions  of  Sir  Thomas  Craig,  as  of 
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superemiiient  authority  in  consistorial  questions.     For  sonic 
time  previous  to  the  assembling  of  the  Council  of  Trent,  the 
inordinate  ambition  of  the  llomisli  church  had  induced  the 
Consistorial  Courts,  then  universally  htdd  by  churchmen,  to 
confound  the  civil  eft'ects  of  a  mere  consensual  contract,  with 
the  mysterious  ecclesiastical  effects  of  the  supposed  sacra- 
ment;    these   usurpations   were  confirmed  by  that  council, 
and  the  consistorial  law,  as  administered  by  the  church  courts, 
from  thattime  tilltheRcformation,  conceived  themselves  bound 
to  deny  all  effect  whatever  to  such  marriag-es  as  had  not  been 
duly  celebrated  as  a  sacrament.    That  Sir  Thos.  Craig  wrote 
Jiis  treatise  de  feiidis  very  recently  after  the  Reformation,  at 
a  time  therefore  when  the  rules  and  decisions  on  which  his 
opinion  must  have  been  founded,  cotdd  only  relate  to  the./«s 
tunc  prope  hodiernum  of  the  Romish  church  courts.     That 
the  Respondent  cannot  possibly  say  how  far  his  (Sir  Tho- 
mas Craig's)  opinions  were  or  were  not  agreeable  to  what 
might  be  conceived  to  be  the  Consistorial  law  of  Scotland  at 
that  time,  though  for  the  reason  already  given,  he  tliinks  it 
doubtful  -whether  Scotland  could  at  that  time  be  said,  with 
any  propriety,  to  possess  any  settled  consistorial  law.     That 
the  courts  and  the  lawyers  of  the  reformed  church  have  in 
Scotland  concurred  in  rejecting  the  more  modern  ecclesiastical 
law  of  Rome,  though  they  still  reverence  and  respect  thade- 
cretals,  which  were  issued  before  the  ecclesiastical  doctrines  of 
that  church  were  infected  with  the  corruptions  afterwards 
sanctioned  by  the  Council  of  Trent,    These  more  ancient  de- 
cretals are  therefore  quoted  and  acknowledged  as  authorities 
in  the  Consistorial  Courts  of  this  part  of  the  united  kingdoms. 
That  as  to  the  passages  referred  to  in  this  query,  in  so  far  as 
they  relate  to  legitimacy  and  legitimation,  the  Respondent 
means  to  give  no  opinion,  as  they  have  no  relation  to  the 
article  of  the  Libel  on  which  he  was  examined,  nor  to  the 
answers  which  he  gave  to  the  examination  in  chief;    and 
with  respect  to  the  first  sentence  in  §.  21,  it  appears  to  the  Re- 
spondent not  very  consistent  with  the  more  ancient  canon  law 
itself,  which  continues  to  be  regarded  as  making  a  part  of  the 
law  of  Scotland,  in  which  we  find  the  followinff  direct  and 
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unequivocal  authority  Lib.  4,  Tit.  1.  Decret.  Gregorii  IX, 
7)e  Sponscdibus  et  Matrimonio  ''  Is,  qui  fidcm  dedit  mulieri 
super  mafrimonio  contrahendo,  carnali  copula  subseculdy  si  in 
facie  ecclesice  ducat  aliain  et  cognoscrd,  ad  prirnam  rcdire 
tenetur ;  quia  licet  prcesumptum primum  matrimonium  vidcatur, 
contra  prcEsuwptionem  tamen  hujus  ?iwdi  twn  est  proba/io  ad- 
mittenda."  '•'  Ex  quo  sequilur,  quod  ucc  verum,  necaliquod 
cemetur  matrimonium,  quod  de  facto  est  post-modum  subsecu- 
tum.'^  Tliat  it  may  fuitlicr  be  observed,  that  even  in  the 
time  of  Sir  Thos.  Craig,  it  began  to  be  hold,  that  actual  cele- 
bration was  not  held  to  be  absolutely  and  essentially  necessary, 
as  appears  from  the  case  of  Yonger  cited  by  him  in  ^.  19  ; 
that  ilic  changes,,  if  any,  -which  have  taken  place  in  the  law 
of  Scotland  since  Sir  Thomas  Craig's  time,  Iiavo  the  Respon- 
dent conceives,  arisen  partly  from  a  firmer  rejection  of  the 
rules  of  the  Romish  church,  and  the  decisions  of  the  Romish 
church  courts  daring  the  times  immediately  anterior  to  the 
Reformation ;  partly  from  a  stricter  attention  to  the  more 
ancient  regulations  of  the  Romish  church  while  it  was  yet 
untainted  by  the  anomalies  which  an  iiordinate  ambition 
afterwards  introduced,  and  partly  from  the  natural  conse- 
quences of  the  Reformation  itself,  and  the  more  enlarged 
notions  of  jurisprudence  to  which  that  Reformation  gave  birth. 
That  these  perhaps,  with  other  causes  to  the  Respondent  un- 
known, gave  rise  to  a  series  of  decisions,  which  have  fixed  the 
law  on  the  footing  on  which  it  now  stands. 

2.  To  the  second  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  he  has  always 
considered  the  passages  in  Stair's  Institutions  referred  to,  as 
much  more  consonant  to  the  genius  of  the  Protestant  Consis- 
torial  law  of  Scotland,  than  those  referred  to  in  the  preceding 
Interrogatory;  that  on  some  particular  points  he  is  not  very 
full  nor  very  explicit,  but  so  far  as  he  goes,  il}e  Respondent 
thinks  his  opinion  consistent  with  the  law  of  Scotland  as  it 
stands  now.  By  that  time  it  had  been  decided  that  acknow- 
ledgments of  marriage  cum  copula  constituted  actual  marriage, 
not  a  mere  obligation  to  marry,  as  is  at  least  strongly  inferred 
from  the  passage  cjuoted  from  Nicholson  de  Nuptiis  in  the 
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section  firsi  referred  to  in  tliis  Interrogatory,  That  the 
passages  referrorl  to  in  Book  III.  Tit.  3,  in  so  far  as  they  re- 
late to  Ico-iliinacy,  tlie  Respondent  does  not  mean  to  speak  to, 
bnt  on  that  passnge  in  whicli  he  says,  that  "  after  contract." 
"  (by  which  the  Respondent  understands  an  express  consent  de 
^^  prcese7ifi)  "  or  promise  of  marriao;e,  or  sponsalia,  ifcopu- 
''latiou  follow,  there  is  thence  presumed  a  matrimonial  con- 
'*  sent  de  prcesenti,  which  therefore  cannot  ])e  passed  from  by 
"  either  or  botli  parties,  as  liaving  the  essential  requisites  of 
*' marriage."  The  Respondent  may  observe,  tliat  it  is  con- 
firmed and  corroborated  by  another  passai^e  in  the  work  of 
the  same  learned  and  noble  author.  Book  IV.  Tit.  45,  §  19, 
where  he  says,  ^'  Marriage  is  proved  by  the  sponsalia  pre- 
ceding, as  by  the  contract  of  marriage  whereby  the  parties 
oblige  themselves  to  solemnize  marriage  and  by  copulation 
following,  or  even  by  antecedent  promise  of  mariiage,  what- 
ever be  the  way  that  it  is  obtained  or  granted,  if  copulation 
follow  without  violence  ;  although  the  promise  were  con- 
ditional, and  that  the  condition  is  no  otherways  purified  but 
by  copulation,"  (by  "  purified  "  in  the  Scots  law  idiom  is 
meant  fuliilled.)  This  doctrine  the  Respondent  considers  to 
be  conformable  to  the  law  of  Scotland,  as  the  same  has  been 
since  determined  in  a  variety  of  cases. 

3.  To  the  third  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  Tliat  he  conceives  the  deci- 
sion in  tlie  case  of  Pennycook  and  Grinton,  against  Grinton 
hnd  Graite,  to  have  been  pronouncdi  in  conformity  with  the 
rule  of  the  ancient  canonical  law  already  quoted  :  with  the 
passages  to  be  found  in  Lord  Stair's  institutes  ;  with  the  de- 
cision in  the  House  of  Lords  in  the  case  of  Jean  Campbell  and 
her  daughter,  against  Colin  Campbell  and  Magdalen  Cocli- 
rane,  pronounced  6th  of  February,  1748 ;  with  the  subse- 
quent decision,  2Sd  of  February,  1785,  Helen  Inglis  against 
Alexander  Robertson  ;  and  with  the  general  tenor  and 
principles  of  the  consistorial  law  of  Scotland.  And  the 
Respondent  liaving  mentioned  the  case  of  Campbell  against 
Cochrane,  will  take  the  liberty  of  adding  a  few  of  the  cir- 
cumstances of  that  case,  as  collected  from  the  records  of  the 
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Commissary  Court.  Captain  John  Campbell,  of  Carjick,  on 
the  9th  of  December,  1725,  was,  Avithout  previous  procla- 
mation of  banns,  married  to  Jean  Campbell,  by  a  clergyman, 
and  a  certificate  of  that  marriage  was  granted,  signed  by  the 
clergyman  and  by  two  witnesses  ;  and  as  this  marriage  was 
private,  and  in  so  far  irregular,  John  Campbell  (he  husband, 
and  afterwards  Jean  Campbell  the  wife,  appeared  before  the 
proper  Ecclesiastical  Court,  to  answer  for  the  irregularitj^, 
when  they  were  severally  rebuked  for  the  said  irregularity, 
and  did  severally  enact  themselves  to  adhere  in  all  times 
coming,  and  to  be  faithful  and  kind  one  to  another  ;  by 
all  which  the  labes  of  the  irregularity  was  done  away. 
After  this  they  publicly  resided  together  as  husband  and 
wife  for  twenty  years,  and  were  held  and  reputed  as  such, 
and  the  other  pursuer  Jean  Campbell  the  younger,  was  the 
issue  of  that  marriage,  and  was  held  and  reputed  as  the 
lawful  issue  thereof.  After  the  death  of  John  Campbell  the 
husband,  Magdalen  Cochrane  obtained  letters  of  adminis- 
tration in  England,  as  his  widow,  with  a  view  of  obtaining 
the  pension  due  as  to  an  officer's  widow.  Jean  Campbell 
and  her  daughter  raised  an  action  before  the  commissaries  of 
Edinburgh  to  have  it  found  and  declared  that  she  was  the 
lawful  widow,  and  the  other  the  lawful  child  of  John  Camp- 
bell. In  that  action  no  appearance  was  made  for  Magdalen 
Cochrane,  a  proof  was  allowed,  and  it  came  out  in  evi- 
dence, not  only  that  no  claim  was  ever  openly  urged  by 
Cochrane,  during  the  lifetime  of  John  Campbell,  but  that, 
on  more  than  one  occasion,  she,  Magdalen  Cochrane,  had 
been  in  company  with  Jean  Campbell  and  others,  and  heard 
and  seen  her,  Jean  Campbell,  treated  and  addressed  as  the 
wife  of  John  Campbell,  while  she  suffered  herself  to  be 
treated  and  addressed  as  the  widow  of  one  Kennedy,  a  former 
husband.  After  this  proof  was  had,  Magdalen  Cochrane 
brouo^ht  a  cross  action  of  declarator,  in  wiiich  she  founded 
upon  an  alleged  holograph  acknowledgment  by  John 
Campbell,  dated  Sd  July,  1724,  bearing  that  he  was  so- 
lemnly and  lawfully  married  to  Magdalen  Cochrane,  but 
without  mentioning  the  date  of  such  marriage,  and  this 
pretended  marriage  having  been  as  alleged   prior  to  that 
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of  Jean  rnmpbell,  concluding  infer  alia  to  have  it  Ibiind 
and  declared  that  Captain  Joim  Campbell  and  Mrs.  Jean 
Campbell  were  never  lawfully  married  together,  and  that 
it  is  false,  groundless,  and  injurious  to  her  to  allege  any 
such  thing,  &c.  Both  parties  were  assisted  by  most  able 
and  industrious  counsel.  It  was  pleaded  for  Mrs.  Campbell, 
tluit  a  formal  m.arriage  followed  by  open  and  public  cohabita- 
tion, habit,  and  repute,  was  not,  after  subsisting  for  twenty 
years,  to  be  set  aside,  and  the  children  bastardized,  by  an  al- 
leged secret  and  latent  marriage,  tliough  said  to  have  been 
prior  in  date  ;  and  that  therefore  no  proof  should  he  allowed 
of  such  alleged  prior  clandestine  marriage,  especially  after 
the  death  of  the  alleged  husband,  who  alone  could  be  able 
cflectually  to  traverse  such  proof:  and  further,  that  Mag- 
dalen Cochrane,  hy  allowing  the  marriage  to  subsist  openly 
for  twenty  years,  nay,  by  suffering  Jean  Campbell  without 
contradiction,  to  be  treated  as  the  lawful  w ife  in  her  own 
presence,  was  now  barred  personali  exceptione  from  lead- 
ing any  proof  to  the  contrary  ;  these  pleas  were  un- 
doubtedly invincible  on  the  supposition  that  what  was 
alleged  to  have  passed  between  John  Campbell  and  Mag- 
dalen Cochrane,  (there  being  no  issue  from  their  alleged 
connection,)  oidy  inferred  an  obligation  to  marry,  without 
actually  constituting  marriage  between  the  parties.  One  of 
the  pleas  was  urged  in  the  following  words  : — Commissary 
Record,  page  107,  "  A  promise  of  marriage  cum  copula^ 
has  this  efiect  to  oblige  the  refractory  party  by  a  process  at 
law  to  fulfil,  but,  if  before  sentence  is  pronounced,  the 
refractory  party  be  publicly  married  to  another,  the  marriage 
is  good  and  cannot  be  avoided  by  the  allegances  of  the 
antecedent  promise  and  copula  with  another."  But  this, 
and  all  other  pleas  in  bar  urged  to  exclude  Magdalen  Coch- 
rane from  leading  a  proof  to  tlie  effect  if  she  succeeded  in 
that  proof,  of  depriving  Jean  Campbell  of  the  stafus  she  had 
openly  acquired  and  publicly  enjoyed  during  twenty  years, 
was  repelled  by  the  commissaries,  who^  by  their  interlo- 
cutor, 23d  June,  1747,  "  Before  answer  allowed  the  said 
Mrs.  Magdalen  Cochrane  a  proof  of  her  libel,  and  of  all 
facts    and    circumstances   tending   to    infer    the    marriage 
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libelled."  Of  this  interlocutor  Jean  Campbell  complained 
to  the  Court  of  Session.  Ilcr  bill  of  advocation  was  refused 
by  the  Lord  Arnislon,  7th  July,  1747  ;  she  then  presented 
a  petition  ao-ainst  tliat  interlocutor  of  Lord  Arniston,  pray- 
ing- the  court  '•  In  consideration  of  the  peculiar  circum- 
circumstances  of  this  case,  to  find  tl'at  Mrs.  Magdalen 
Cochrane,  is  barred  personali  exceptione  from  insisting  in 
this  declarator  of  her  pretended  marriage."  The  Court  of 
Session  Avere  of  a  ditferent  opinion  from  the  commissaries, 
for  they,  by  their  interlocutor,  29th  July,  1747,  "  Re- 
mitted tiie  cause  to  the  commissaries  Avith  this  instruction, 
\o  find  that  Mrs.  Kennedy  was  hnrred  personali  exceptione 
from  being  admitted  to  proof  that  sIk;  was  married  to  Mr. 
Campbell  of  Carrick,  before  he  was  married  to  Mrs.  Jean 
Campbell,"  and  this  remit  Avas  applied  by  the  commissaries. 
Mrs.  Kennedy  entered  her  appeal  to  the  House  of  Lords, 
complaining  of  this  interlocutor,  and  the  Appellant's  counsel 
baving  been  heard  on  the  6th  of  February,  174^8,  their  lord- 
ships, (the  counsel  for  the  Respondent  being  likewise  heard 
and  consenting  thereto,)  reversed  tiie  interlocutor  of  the 
Court  of  Session,  and  returned  to  that  of  the  commissaries, 
allowing  a  proof,  thereby  virtually  finding  that  no  degree  of 
concealment  of  a  marriage  by  both  parties,  and  no  silence, 
or  even  acquiescence  of  the  woman  in  a  posterior  public 
and  open  marriage  of  the  man  with  another  woman,  could 
bar  her  at  any  after  period,  even  after  the  death  of  the  alleged 
husband,  from  asserting  her  own  individual  rights  as  widow, 
(there  being  no  issue  of  her  own  connection)  even  to  the  effect 
of  annulling  a  posterior  public  marriage,  and  depriving  the 
widow  of  such  public  marriage  of  her  statt^s,  and  place  in  so- 
ciety as  such.  It  is  very  true  that  Mrs.  Cochrane  (or  Kennedy) 
failed  to  prove  any  marriage  between  her  and  Captain  Camp- 
bell, and  therefore  Mrs.  Jean  Campbell  was  assoilzied  from 
Magdalen  Cochrane's  declarator,  and  finally  prevailed  in  her 
own.  But  this  went  on  the  point  of  fact  alone,  and  no  way 
touches  the  point  of  law-  Upon  the  whole,  the  Respondent  is 
of  opinion  that  the  case  of  Pennycook  and  Grinton  against 
Grintou  and  Graite,  though  certainly  a  very  strong  case  in- 
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tlee;!,  was  well  decided,  and  accordiriijj  to  the  principles  of 
Scots  law,  by  wliich  a  promise  and  copula,  and  multo  magis 
a  consent  de  prcesenfi,  with  subsequent  consummation,  con- 
stitutes marriage  itself,  not  a  mere  obligation  to  marry  ;  and 
consequently  it  follows,  that  a  woman  liaving  by  these  or 
any  other  means  ac  laired  the  right  and  status  of  a  wife,  can- 
not be  deprived  of  them  by  any  subsequent  marriage  be- 
tween lier  husband  and  any  other  woman. 

4.  To  tlie  fourtli  of  the  said  additional  Interrogatories  this 
Respondent  auswerelli  and  saitli,  That  cases  of  this  kind  are 
fortunately  extremely  rare,  and  that  he  does  not  recollect 
any  subsequent  case  precisely  similar  in  all  its  circumstances 
to  that  alluded  to  ;  that  in  the  case  of  Helen  Inglis  against 
Alexander  Kobertson,  the  commissaries,  23d  February 
17S5,  found,  that  acknowledgments,  as  of  a  past  marriage 
in  letters,  were  sufficient  to  found  a  declarator  of  marriage 
against  the  Defendant,  although  he  had  been  subsequently 
married  to  another  woman  by  whom  he  had  issue,  and  this  •  -i 
although  there  was  no  issue  of  the  alleged  connection  be- 
tween the  pursuer  and  defender  ;  and  found  the  pursuer  and 
defender  married  persons  accordingly.  And  this  judgmeiit  j 
was  affirmed  by  the  Court  of  Session,  3d  of  March  1786  ; 
the  circumstance  of  there  having  been  issue  of  the  second 
marriage  is  not  mentioned  in  the  report,  but  was  asserted  on 
the  one  part  and  not  denied  on  the  other  in  the  printed  ar- 
guments, on  which  the  case  was  determined  in  th^  Court  of 
Session.  That  this  case  was  not  altogether  so  strong  as  that 
of  Penny  cook  against  Grinton,  but  the  Respondent  considers 
the  principle  which  regulated  that  decision,  viz.  That  even 
promise  cum  copula,  so  efl'ectually  constitutes  marriage  in 
Scotland,  that  its  effects  cannot  be  obviated  by  any  conduct, 
consent,  disclamation  or  discharge  by  the  woman,  nor  by 
any  subsequent  marriage  by  the  man  to  be  so  firmly  rooted 
in  the  law  of  Scotland,  that  nothing  short  of  an  act  of  the 
legislature  can  possibly  overset  it. 

5,  6,  7,  8,  9.  To  the  lifth,  sixth,  seventh,  eighth,  and 
ninth  of  the  said  additional  Interrogatories  this  Respondent 
answereth  and  saith,  That  the  law  of  Scotland  is  fortunately 
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like  that  of  all  other  countries,  capable  of  gradual  expansion 
and  improvement,  and  that  hearings  in  presence,   that  is, 
solcniti  arguments  are  sometimes  ordered  with  a  view  of  ap- 
plying tile  principles  of  t*he  laAV  to  particular  and  unusual 
cases,    and    even    sometimes    to    review,   and    if     ecessary 
to  correct  the   application    of  immutable  principles  to  cases 
and   situations    similar  to  those  which    had    been    formerly 
decided.       But    the   llespondent   does   not    conceive    that 
the  Court  of  Session  would  order  a  hearing  in  presence,  or  be- 
tray any  other  symptom  of  hesitation  on  a  case  of  a  consent 
to  marry  per  verba  de  prcesenli,  proven  by  written  evidence,  . 
the  authenticity  of  which  should  be  acknowledged  or  proven, 
attended  by  a  subsequent  and  consequent  consummation  also 
acknowledged  or  proven.    That  it  is  not  for  him  to  say  what 
the  Court  of  Session  would  do  in  a  case  precisely  similar  to 
that  of  Pennycook  and  Grinton,  but  were  a  case  similar  to 
that  in  all  its  circumstances  again  to  occur,  it  would  not  at 
all  surprise  him  were  they  to  order  it  to  be  solemnly  argued  at 
their  bar,  though  he  is  of  opinion  that  the  ultimate  decision 
w  ould  be  similar  to  that  formerly  pronounced. 

10.  To  the  tenth  of  the  said  additional  Interrogatories  this 
Respondent  answereth  and  saith,  Thathe  is  of  opinion  that  the 
prior  latency  of  the  writings  w  ould  not  be  held  to  derogate  from 
their  effect,  when  afterwards  made  the  foundation  of  legal 
proceedings. 

11.  To  the  eleventh  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  he  does  not  con- 
sider this  Interrogatory  as  at  all  applicable  to  the  case  stated 
in  the  Libel,  which  appears  to  him  to  rest  not  on  the  ground 
of  promise  de  futuro  cum  copula  subsequente,  but  on  that  of 
marriage  constituted  by  consent  de  prcesenti,  with  subsequent 
and  consequent  consummation ;  though  upon  tlie  grounds  re- 
peatedly stated,  he  is  of  opinion  that  a  subsequent  marriage 
however  formal,  would  not  obstruct  a  declarator  of  marriage 
founded  on  a  promise  with  subsequent  and  consequent  copula, 
also  prior  to  such  formal  marriage  with  another  woman. 

12.  To  the  twelfth  of  the  said  additional  interrogatories 
this  Respondent  answereth  and  saith.  That  this  Interrogatory 
does  not  appear  to  bear  any  direct  relation  to  any  passage  in 
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the  article  of  tlic  iAhcl  upon  which  the  Respondent  was 
examined  iu  cJiief,  but  he  does  not  liesitate  to  say,  that  the 
effect  of  any  .subsequent  marriage  belv/cen  tlie  iJofendant 
and  any  other  wouian,  would  ha  weakened  rather  tlian 
strengthened,  if  that  circumstance  took  place  not  in  Scotland 
where  tlie  Plaintiff  lived,  and  wliere  she  might  have  inter- 
fered to  prevejit  it,  but  in  a  foreign  country  and  at  a  dis- 
tance from  her  residence. 

13.  To  the  thirteentJi  of  the  said  additional  Interrogatories 
this  Kespoiident  answereth  and  saith,  That  the  laws  and 
usages  of  Scotland,  would  in  his  opinion  be  held  as  applica- 
ble to  any  marriage  contracted  in  Scotland  by  any  Foreigner, 
wlielher  a  military  officer  or  not,  who  had,  previous  to  en- 
tering into  such  contract  resided  above  40  days  in  Scot- 
land. The  law  and  practice  of  Scotland  as  to  the  forui^i  do- 
micilii^ seem  not  so  strictly  to  require  the  full  residence  of 
forty  days  in  tlie  case  of  a  military  man,  as  in  that  of  a 
foreigner  residing  in  Scotland  in  a  mere  civil  capacity, 
Lees  against  Parian,  12th  November  1709,  Fountainhall, 
and  Dictionary  of  Decisions,  vol.  I.  page 326. 

14,  15,  \Q>,  and  17.  To  the  fourteenth,  tiftcenth,  sixteenth, 
and  seventeenth  of  the  said  additional  Literrogatories  tliis  Re- 
spondent answereth  and  saith,  That  as  they  relate  to  hypo- 
thetical cas(  s,  which  in  so  far  as  he  knows  have  not  been  agi- 
tated, and  A\hich  perhaps  never  ma}'  occur,  and  as  the  deci- 
sions in  sue])  cases  were  they  ever  to  happen,  might  be  mate- 
rially afi"(  cfed  by  tlie  special  circumstances  of  each,  he  de- 
clines to  give  a  decided  opinion  on  such  general  statements 
as  those  contained  in  the  aforesaid  Interrogatories. 

18.  Totheeigliteenth  of  the  said  arlditional  Interrogatories 
this  Respondent  answereiliand  saith,  That  by  the  law  of  Scot- 
laud  he  understands  that  even  a  promise rfe/«<iMro  cum.  suhsc- 
qiunle  copula^  (nnd/o  mngis  a  consent  de prcBsenti  cum  consum- 
m(dione)  constitutes  actual  marriage,  in  terms  of  the  thirtieth 
chapter  of  tlie  first  title  of  the  fourth  book  of  the  Decretals 
of  Gregory  the  Ninth,  which  as  it  was  complied  prior  to 
the  corruptions  sanctioned  by  the  Council  of  Trent,  is  re- 
ceived by  our  courts  as  an  authority  in  matters  of  this  kind, 
and  in  terms  of  repeated  decision  of  the  Scot's  courts,  so  as  not 
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to  be  derogated  from  by  any  act  of  either  party,  or  by  the 
subsequent  regular  or  irregular  marriage  of  eitlier. 

19,  20.  To  the  nineteenth  and  twentieth  of  the  said  addi- 
tional Interrogatories  this  Respondent  answereth  and  saith, 
That  according  to  the  law  of  Scotland,  he  knows  of  no  obli- 
gation to  marry  followed  by  a  copula  in  consequence  thereof, 
which  can  according  to  the  law  of  Scotland,  be  retracted 
by  either  party  or  by  both . 

21,  22.  To  the  twenty-first  and  twenty-second  of  the  said 
additional  Interrogatories  this  Respondent  answereth  and 
saith,  That  the  constitution  of  marriage  by  promise  and 
copula,  (which  does  not  appear  to  him  to  be  the  case  before 
him)  rests  on  the  ground  of  the  passage  already  quoted  from 
the  Decretals,  as  well  as  repeated  decisions  of  the  courts  in 
Scotland,  the  result  of  which,  is,  that  the  presumption  of 
present  matrimonial  consent  at  the  moment  of  a  copula  per- 
mitted and  enjoyed  in  consequence  of  a  prior  consent,  admits 
not  of  being  redargued  by  any  proof,  acknowledgment,  dis- 
charge, dissent,  or  subsequent  event  whatever;  but  does 
ipso  facto  constitute  marriage  between  the  parties,  incapable 
of  dissolution  by  any  means  short  of  those  which  would  have 
dissolved  a  marriage  regularly  and  publicly  solemnized  in 
facie  ecchsice ;  that  such  events  do  not  constitute  a  mere  obli- 
gation to  marry  in  favour  of  the  woman,  the  validity  of 
which  is  to  depend  on  the  future  actual  celebration,  appears 
to  have  been  very  early  determined  as  in  the  case  of  Younger, 
mentioned  by  Sir  Thomas  Craig  in  the  nineteenth  sec- 
tion, referred  to  in  the  Respondent's  answer  to  the  first  of 
said  additional  Interrogatories;  likewise  by  the  following 
subsequent  decisions,  sustaining  declarators  on  such  grounds 
after  actual  celebration  had  become  impossible,  in  conse- 
quence of  the  death  of  the  husband  in  the  case  of  Barclay 
against  Napier,  cited  by  Lord  Stair,  B  I.  Tit.  4.  ^  6.,  vide 
also  Hope  voce  Husband  and  wife,  and  Kerse  M.  S.  G4.  23d 
February,  1714,  Anderson  against  Wisheart,  vide  Forbes, 
M.  S.  June  1730,  Murray  against  Smith,  vide  Dictionary, 
vol.  II.  page  530,  where  it  wll  be  found  that  action  was 
sustained  after  the  death  of  the  husband,  though  the  parti- 
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cular  mode  of  proof  offered  was  rejected  ;  28tli  July,   1747, 
Campbell  against   Cocliraiic,   alias   Kennedy,  where  action 
was   sustained   by    the   commissaries,    and   their  judgment 
affirmed  by  tlie  House  of  Lords,  Falconer  and  Records  and 
Appeal  cases,  I8th  November,  1766  :  Agnes  Johnston  against 
Smiths,  13th  November,  1795  ;  Anderson  against  Fullerton, 
28th  November    1801;    M'Grcgor  and    Campbell,    against 
Campbell,  in  which  last  mentioned  cases  action  was  sustained,, 
but  the  proof  of  marriage  afterwards  failed  20th  January, 
1802;  Crawford's  Trustees  against  Hart,  where  the  widow 
was  successful  4th  March,  1807  ;  Elizabeth  Walker  against 
M^Adam's  Trustees,  where  also  the  widow  was  successful. 
That  correct  legal  ideas  upon  this  subject  may  be  formed 
from  the  usual  style  of  decrees  of  adherence  on  the  ground 
of  promise  and  copula,  wliich  does  not  ordain  the  defender 
to  celebrate  marriage,  but  finds  facts,  &c.  proven  relevant 
to  infer  marriage  as  having  already  taken  place,  and  finds 
and  declares  the  pursuer  and  defender  married  persons,  and 
the  Defender  lawful  wife  (or  husband)  to  the  pursuer,  and 
ordains  the  defender  to  adhere  to  the  pursuer  in  all  time  to 
come.     That  the  right  of  action  is  not  cut  off  or  barred  by  a 
subsequent  marriage  of  the  defender  with  another,  appears 
from  the  decisions  in  the  cases  of  Pennycook  and  Grinton 
against  Grinton  and  tJraite,  where  there  was  issue  of  both 
connections  ;  and  in  those  of  Campbell  against  Cochrane  or 
Kennedy  already  cited,  and  Inglis  against  Robertson,  2Sd 
February,    1785,   in  both  of  which  action  was  sustained 
though  there  was  no  issue  of  the  first  connection,  and  though 
the  object  of  both  was  to  set  aside  a  marriage  publicly  avowed, 
of  which  there  was  issue  reputed  lawful,  and  which  such 
action  in  the  last  mentioned  case  proved  ultimately  success- 
ful :  that  such  irregular  proceedings  do  not  confer  a  mere 
right  of  action  on  the  injured  woman,  which  she  might 
renounce,  abandon,  or  discharge,  appears  from  the  following 
decisions  :  the  case  cited  by  Stair,  Book  I.  Tit.  4.  §  6,  from 
Nicholson  de  Nuptiis :  the    case   of   Elizabeth    Castlelaw 
against  Agnew,  of  Shenchan,  being  a  declarator  of  marriage 
on  the  ground  of  promise  cum  copula,  in  which  the  defender 
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produced  "a  discharge  granted  by  the  pursuer  to  the  de- 
"  fender  of  date,  25th  November  1715,  Avhereby  the  said 
''pursuer  granted  her  to  have  received  from  the  said  defender, 
"  full  and  complete  payment  of  all  fees  due  to  her  for  five 
*' years  service,  preceding  Martinmas,  1715;  wherefore  she 
*' discharged  the  said  defender  of  all  fees  due  to  her  for  the 
"said  service,  and  of  all  pretensions  of  marriage  that  she 
could  claim  of  the  said  defender  ;"  the  commissaries  the  15th 
August,  1717,  "found  the  promise  of  marriage,  with  the 
"  posterior  copula  or  concubitus  libelled  relevant  to  infer  the 
"  conclusionof  the  libel,  and  probable  by  the  defender's  oath 
"  of  verity,  and  found  the  discharge  not  sufficient  to  elide  the 
same  ;"  vide  Commissary  Records,  page  3S0  ;  and  although 
the  case  was  afterwards  most  keenly  contested,  the  justice 
of  this  interlocutor  was  not  afterwards  disputed  in  the  Court 
of  Session.  So  also  in  the  case  of  Jean  Campbell  against 
Cochrane,  it  came  out  in  evidence,  that  Mrs  Cochrane  or 
Kennedy,  had  not  only  acquiesced  for  twenty  years  in  the 
deceased  Captain  Campbell's  marriage  with  Jean  Campbell, 
but  had  in  public  companies  during  their  co-habitation, 
herself  addressed  her  in  the  character  of  Captain  Campbell's 
wife,  acquiescing  in  the  designation  of  widow  Kennedy, 
repeatedly  applied  to  herself  by  the  individuals  composing 
the  same  company,  yet  this  was  found  to  be  no  bar  to  her 
action,  and  the  judgment  of  the  commissaries  was  affirmed 
by  the  House  of  Lords.  Lastly,  in  the  case  of  Pennycook 
and  Grinton  contra  Grinton  and  Graite,  Agnes  Pennycook  at 
first  brought  at  action  for  inlying  charges,  and  the  damages  due 
to  her  for  debauching  and  leaving  her,  yet  this  was  not  found 
sufficient  to  bar  her  from  prosecuting  and  succeeding  in  a 
subsequent  declarator,  in  which  she  was  successful  in  esta-. 
blishing  her  own  marriage  and  setting  aside  the  subsequently 
publicly  avowed  marriage  with  Graite,  of  which  too  there 
had  been  issue.  That  from  these  authorities  it  follows,  that 
the  presumption  of  a  present  matrimonial  consent  tempore 
coitus,  when  a  previous  promise  had  been  given  and  accept- 
ed between  the  parties,  cannot  be  traversed  by  any  proof 
however  strong  and  direct;  that  when  the  woman  submitted 
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to  the  man's  embraces,  she  did  so,  not  iniuiiu  matrimonii,  or 
on  the  faith  and  belief  that  she  thereby  became  his  wife. 
That  hence  the  Respondent  is  of  opinion,  that  if  the  case 
stated  in  the  libel  now  before  him,  rested  only  on  the  ground 
of  a  promise  cum  copula,  instead  of  a  mutual  present  consent 
■with  consummation,  that  it  would  constitute  actual  and  indis- 
soluble marriage  between  the  parties.  That  as  to  the  passage 
in  Erskine  alluded  to  in  the  interrogatory,  the  Respondent 
is  of  opinion  that  it  is  so  far  defective,  that  it  does  not  state 
the  presumption  spoken  of  to  be  a  prcesumptio  juris  et  de  jure, 
not  to  be  controverted  by  any  evidence  whatever. 

23.  To  the  twenty-third  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  That  the  case 
here  put  has  so  far  as  he  knows,  never  been  argued  or  de- 
termined in  the  courts  in  Scotland,  and  does  not  appear  to 
the  Respondent  to  have  reference  to  the  case  originally  put 
and  spoken  to  by  hira. 

24.  To  the  twenty-fourth  of  the  said  additional  Interro- 
gatories this  Respondent  answereth  and  saith,  That  as  liis 
opinion  does  not,  as  has  been  seen,  rest  on  the  authority  of 
Lord  Stair  alone,  he  deems  it  unnecessary  to  make  any  answer 
to  this  qTiestion,  further  than  such  as  have  been  already 
given. 

25.  26.  To  the  twenty-fifth  and  twenty-sixth  of  the  said 
additional  Interrogatories  this  Respondent  answereth  and 
saith,  That  they  have  been  already  answered  in  substance, 
he  having  stated  an  opinion,  in  which  however  he  is  aware 
that  many  lawyers  may  differ,  from  which  it  may  be  inferred 
that  neither  a  regular  contract  of  marriage  in  the  usual 
style,  nor  the  writings  in  process,  would  in  his  opinion  be 
sufficient  to  constitute  an  irrevocable  marriage,  unless  either 
actual  celebration,  habit,  and  repute  or  carnal  copulation 
had  followed. 

27.  To  the  twenty-seventh  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  That  those  ex- 
hibits are  of  such  a  nature,  as  if  attended  with  either  of  the 
three  circumstances  mentioned  in  his  answer  to  the  two  imme° 
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(liatcly  preceding  Interrogatories,   would    bar  either  parlj 
from  retracting. 

28.  To  the  twenty-eighth  of  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  the  Plaintiff  by  the 
exhibit  No.  2,  provided  the  hand  writing  thereof  were  acknow- 
ledged and  proven,  and  a  subsequent  and  consequent  copula 
were  also  acknowledged  and  proven,  would  by  the  law  of  Scot- 
land, have  been  found  to  have  contracted  the  indissoluble  bonds 
of  matrimony  with  the  defendant.  That  had  the  plaintiff 
destroyed  these  writings,  the  defendant  might  have  founded  his 
action  againstthe  plaintiff  on  the  counterpart  of  the  correspon- 
dence in  his  own  hands  ;  and  if  even  these  had  failed,  might 
have  instructed  the  consent  by  the  plaintiff's  oath  and  the 
copula  'prout  dejure,  or  by  the  plaintiff's  oath. 

29.  To  the  twenty-ninth  of  tlie  said  additional  interroga- 
tories this  Respondent  answereth  and  saith.  That  he  cannot 
at  this  moment  recollect  any  case,  such  as  that  referred  to  in  this 
Interrogatory,  as  the  case  of  Anderson  agamst  Fullerton, 
tliough  action  was  tliere  sustained  in  particular  circum- 
stances, bad  it  been  successful,  would  not  in  the  Respondent's 
apprehension  have  come  up  to  the  spirit  of  the  Interrogatory. 

30.  To  the  thirtieth  of  the  said  additional  Interrogatories 
this  Respondent  answereth  and  saith,  That  in  his  apprehen- 
sion every  expression  of  deliberate  and  present  mutual  ma- 
trimonial consent,  followed  by  copula,  constitutes  matrimony 
upon  stronger  and  more  incontrovertible  grounds,  well 
known  to  every  lawyer,  than  any  marriage  constituted  by 
promises  defutiiro,  however  solemn  and  though  also  followed 
by  copula. 

SL  To  tlie  thirty-first  of  the  said  additional  Interroga- 
tories this  Respondent  answereth  and  saith,  That  such  second 
marriage  would  be  made  void,  because  the  prior  marriage 
being  complete  and  valid  by  the  law  of  Scotland,  no  second 
marriage  could  be  legal  while  the  first  remained  undissolved. 

That  before  taking  leave  of  these  additional  Interrogatories 
this  Respondent  must  take  the  liberty  to  observe,  that  in 
answering  them  he  is  conscious  he  may  have  committed  two 
errors :  that  he  may  have  derogated  from  the  dignity  of  his 
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profession,  in  submitting  to  the  toil  and  disgust  of  answering 
Interrogatories,  wliich  considered  as  cross  questions,  are 
irregular  in  their  structure  and  degrading  by  the  insinuations 
they  imply ;  and  he  may  have  betrayed  the  best  interests  of 
the  court  from  which  they  issue  by  contributing  to  shut  out 
the  truth  in  time  to  come.  Scots  law,  to  an  English  court 
of  justice  is  matter  of  fact,  and  as  such  to  be  established  by 
evidence  ;  but  the  sources  of  the  most  legitimate  information 
may  be  stopped,  if  professional  men,  by  consenting  (for  they 
cannot  be  compelled)  to  give  information  on  a  point  of  their 
own  law,  are  to  be  teased  and  insulted  by  such  cross  Inter- 
rogatories as  ought  only  to  be  addressed  to  witnesses  sus- 
pected of  a  desire  to  disguise  or  conceal  the  truth.  That 
out  of  respect  for  the  persons  by  whose  signature  these  addi- 
tional Interrogatories  have  been  sanctioned,  and  ignorant  of 
the  customs  and  usages  of  the  courts  in  which  they  practise, 
he  has  given  such  answers  as  occurred  to  him ;  but  as  the 
same  inducements  do  not  occur  in  favor  of  the  further  addi- 
tional interrogatories  he  declines  making  any  answer  whatever 
to  them. 

R.  HODSHON  CAY. 

7th  August,  1809. 

Repeated  and  acknowledged  at  Edin- 
burgh before  me  the  undersigned 
Wm.  Coulter,  Lord  Provost. 

In  the  presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs. 
Dalrymple. 


7th  July,  1809. 
ANDREW  RAMSAY,  Esq.   of  Whitehill,  Advocate, 
aged  sixty-seven  years,  a  witness  produced  and  sworn,  de- 
poses and  says,  That  he  has  practised  as  an  Advocate  before 
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the  supreme  Court  of  Session  in  Scotland,  since  1763,  and 
that  he  acted  as  one  of  the  commissaries  in  the  Commissary 
Court  of  Edinburgh,  which  is  the  Consistorial  Court  ot  Scot- 
land, from  1774,  till  1807 ;  and  further  to  the  eleventh  article 
of  the  said  libel  he  deposes  and  says,  that  he  has  attentively 
perused  and  considered  the  several  exliibits  annexed  to  the 
libel,   and  that  marriage,  by  the  law   of  Scotland  may  be 
constituted  in  several  modes  without  regular  celebration  by 
a  clergyman.     It  may  be  formed  by  acknowledgment  of  the 
parties  containing  words  de  prcesenti,  relevant  by  tliat  law 
to  infer  marriage ;  by  promise  attended  with  copula  betwixt 
the  parties;    and  by  acknowledgments  in   writing,  clearly 
expressing  the  fact  that  a  marriage  had  been  formally  con- 
tracted.    Deposes,  that  he  is  clearly  of  opinion  that  in  the 
present  case,  all  of  these  grounds  for  constituting  marriage, 
by  the  law  of  Scotland,  concur.     There  is  an  acknowledg- 
ment by  the  parties,  containing  words  de  prcesenti,  relevant 
by  the  law  of  Scotland  to  constitute  a  marriage.     There  is 
an   acknowledgment  in   the  letters  of  the  defendant,  by  his 
signature  as  the  plaintiff's  husband,  and  addressing  her  as 
his  wife,  of  his  having  formerly  contracted  a  marriage  with 
Miss  Johanna  Gordon  the  plaintiff;  deposes  that  with  regard 
to  the  third  ground,  viz.  promise  and  copula,  the  promise 
is   here   proved  by  the  writing  of  the  defendant  in  No.  1, 
of  the  Exhibits,  he  is  also  inclined  to  think  from  the  letters 
of  the  defendant,  that  a  copula  has  taken  place  betwixt  the 
parties,  and  such  is  the  impression  which  a  careful  perusal 
of  the  letters  of  Mr.  Dalrymple  has  made  upon  his  own  mind. 
But  the  deponent  does  not  see  in  these  letters,  any  sufficient 
evidence  of  a  copula,  upon  which  alone  the  sentence  of  a 
judge   declaring  a  marriage  can  rest.     But  he   conceives 
that  from  the  style  of  the  letters,  the  copula,  as  by  the  laws  of 
Scotland  it  is  clearly  probative  by  witnesses,  may  be  proved 
in  that  manner ;    and   he  should    think  it    rather  prudent 
for  the  plaintiff  to   strengthen  her  cause  by  bringing  such 
proof.     At  the  same  time  he  is  clearly  of  opinion,  that  with- 
out  such  proof,  the  eleventh   article  of  the  libel  is  well 
founded ;  and  he  does  not  see  in  what  manner  it  can  be 
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avoided  or  defeated  by  any  defence  on  the  part  of  the  De- 
fendant. 

ANDREW  RAMSAY. 


The  same  Witness  examined  on  the  Interrogatories 
given  on  behalf  of  John  William  Henry  Dalrymple, 
Esq.  the  oiher  Party  in  this  Cause. 

1.  To  the  first  of  the  said  Interrogatories  this  Respondent 
ansv/ereth  and  saith,  That  he  conceives  that  the  law  of  Scot- 
land, in  regard  to  the  validity  of  irregular  marriages,  has 
been  at  all  times  the  same,  though  not  so  definite  or  so  well 
understood  as  it  has  been  of  late  by  some  decisions  in  the  Con- 
sistorial  and  Supreme  Court. 

2.  To  the  second  of  the  said  Interrogatories  this  Respon- 
dent ans  we  reth  and  saith,  That  he  lias  formed  his  opinion  of 
what  is  the  precise  law  of  Scotland  at  the  present  day  regard- 
ing such  marriages,  from  the  Roman  laAV  which  is  the  com- 
mon law  of  Scotland  ;  from  the  opinions  of  systematic  writers, 
Lord  Stair,  Lord  Banktoo,  and  Mr.  Erskine  ;  and  from  the 
decisions  of  the  proper  Consistorial  Court,  which  have  either 
received  the  universal  approbatioi'  of  the  country,  or  have 
been  affirmed  in  the  Supreme  Court,  and  in  the  House  of 
Lords. 

3.  To  the  third  of  the  said  Interrogatories  this  Respon- 
dent answcreth  and  saith,  That  he  considers  a  promise  of 
marriage  followed  b}'  a  copula,  or  consummation,  as  equiva*' 
lent  in  its  legal  effects  to  a  marriage  regularly  celebrated, 
and  not  merely  binding  the  party  making  it,  to  marry  at  some 
subsequent  period. 

4.  To  the  fourth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith,  That  an  irrevocable  obligation  on 
the  part  of  the  man  to  marry  a  particular  woman,  when  ac- 
cepted of  by  the  woman  is  binding  in  all  cases  on  the  said 
woman,  so  as  to  prevent  her  from  contracting  a  marriage 
Tvitli  another  man  posterior  to  such  obligation. 
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5.  To  tbc  fifth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  a  woman  who  has  received  an 
irrevocable  obligation  given  by  a  man  to  marry  her,  is  entitled 
to  have  her  marriage  declared  by  a  decree  of  the  proper  court. 
The  remaining  part  of  the  Interrogatory  is  too  vague  and  in- 
definite to  admit  of  a  precise  answer,  but  as  relative  to  the 
situation  of  the  parties,  it  has  not  suffered  such  alteration  as 
to  take  away  the  woman's  right  to  have  the  said  marriage  de- 
clared valid. 

6.  In  answer  to  the  sixth  of  the  said  Interrogatories  this 
Respondent  saith,  That  he  conceives  that  the  promise  of  a 
man  to  marry  a  particular  woman,  followed  by  a  copula  or 
consummation,  taking  place  only  in  Scotland,  will  prevent 
the  man  from  marrying  another  woman  in  England  ;  such 
promise  and  such  consummation  will  prevent  the  said  man, 
although  the  said  promise  had  not  been  previously  insisted 
upon  and  declared  binding  at  the  woman's  instance  in  the 
proper  court  in  Scotland,  and  although  the  man  had  at  the 
time  of  such  promise  and  such  copula,  been  in  England  and 
not  possessed  of  any  property  or  effects  in  Scotland. 

7.  To  the  seventh  of  the  said  Interrogatories  this  Re- 
spondent answereth  and  saith.  That  where  a  man  gives  a  de- 
claration in  writing  to  a  woman,  whereby  he  dec)  res  her  to 
be  his  lawful  wife,  such  a  declaration,  by  the  law  ol  Scotland, 
constitutes  a  lawful  marriage. 

8th.  To  the  eighth  of  the  said  Interrogatories  this  Respon- 
dent answereth  and  saith.  That  the  law  of  Scotland  has  dis- 
tinguished betwixt  a  copula  or  consummation,  antecedent  or 
/subsequent  to  the  declaration  mentioned  in  a  former  Interro- 
o-atory.     The  copula  and  declaration  must  be  inseparably 
comiectedyor  in  other  words  must  be  cause  and  effect ;  a  copula 
after  such  declaration  will  render  the  marriage  complete,  but 
a  copula  before  it  will  not  liave  the  same  legal  effect,  he- 
cause  when  these  two  take  place  the  law  of  Scotland  presumes 
that  the  copula  has  taken  place  in  consequence  of  such  decla- 
ration.    The  declaration  and  copula  when  thus  made  out, 
constitute  a  marriage,  and  not  merely  an  obligation  to  marry, 
9.  To  the  ninth  of  the  said  Interrogatories  this  Respondent 
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answcreth  and  saitb,  That  where  a  man  gives  a  writing  to  a 
woman,  acknowledging  that  he  is  her  husband,  and  the  two 
parties  correspond  with  eacli  otlier  calling  each  other  hus- 
band and  wife,  these  facts  by  the  law  of  Hcolland,  will  con- 
stitute a  marriage,  not  merely  an  obligation  to  marry,  uidess 
it  shall  appear  from  real  and  undoubted  evidence  that  no 
consummation  had  taken  place  between  the  parties,  that  they 
never  had  any  serious  intention  of  marriage,  or  that  they  have 
both  resiled  from  it  for  reasons  in  which  they  both  concurred. 
10.  To  the  tenth  of  the  said  Interrogatories  this  Respondent 
answereth  and  saith,  That  he  conceives  that  in  the  case  stated 
in  the  former  Interrogatory,  the  legal  effect  of  the  declaration 
and  correspondence  will  not  be  avoided,  although  either  the 
man  or  the  woman  express  their  doubts  as  to  their  being  com- 
pletely married,  and  signify  his  or  their  resolutions  to  marry 
publicly,  or  although  one  or  both  should  express  fears  of 
being  deserted  by  the  other ;  because  the  mistakes  or  miscon- 
ceptions of  either  of  the  parties,  or  their  visionary  terrors, 
will  not  alter  the  status  which  has  been  before  fixed  unalterably 
by  their  own  acts  and  deeds,  and  constituting  a  valid  mar- 
riage, and  not  merely  an  obligation  to  marry. 

ANDREW  RAMSAY. 


The  same  Witness  examined  on  the  additional  and 
further  additional  Interrogatories  given  on  behalf 
of  John  William  Henry  Dalrymple,  the  other 
Party  in  this  Cause. 

TO  all  and  each  of  the  said  additional,  and  further  ad- 
ditional Interrogatories, this  Respondent  answereth  and  saith, 
That  in  so  far  as  they  are  pertinent  and  bear  upon  the  case, 
they  appear  to  him  to  be  answered  by  the  responses  to  the 
former  Interrogatories,  which  in  his  opinion  were  framed 
with  judgment,  and  a  deliberate  consideration  of  the  facts  as 
appearing  from  the  Exhibits  referred  to  by  the  Plaintiff,  and 
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cxUausled  <l,c  question  before  the  Prerogative  Court;  mul 
."eadditlnal  and  furt.,er  acUUtioual  Intenogaor- 
seem  to  be  framed  for  tbe  sole  purpose  of  P-  f'  '§;  J    P'^,.^,^ 
ing,  and  rendering  the  cause  inextr.cab  e  by  ''""'"S'' ™^' 
asresting  on  subtil  questions  of  law,  and  avaruty  of  d^"  '»- 
i„forme°r  cases  of  marriage,  widch  appear    o  '""**">;" 
applicable  to  the  case  in  hand.     That  hav.ng  a    ea  y  g. v  n 
hs  evidence  in  chief,  and  ans«.ered  the  ^''^""f^^^lsZ 
him  by  the  Defendant  to  the  best  of  h,s  ab.l.ty,  ^«J"^^  J 
consid«  it  as  any  part  of  his  duty  to  answer  "-^  -^~ 
and  further  additional  Interrogatories,  ^''^^^"' ^'J°121Z 
that  he  has  fully  discharged  his  duty  as  a  -.^ess  and  a  conn 
sel  by  opinion  and  pointed  responses  to  the  former  I>-te"»»^ 
Tories^'hich  in  his  opinion  contain  whatever  rs  mater.al  to 
the  decision  of  the  cause.  ANDREW  RAMSAY. 

7th  August,  1S09. 

Repeated  and  aclmowledged  at  Edin- 
burgh before  me  the  undersigned 

\Vm.  Coolteb,  Lord  Provost. 

In  the  Presence  of  Hakby  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


Ou  the  LiBELand  Exhibits  §iven  on  behalf  of  iVIrs. 
Dalrvmple, 


28th  June,  1809. 
GRIZEL  LYALL,  presently  residing  in  Burnt  Island  in 
FifcsMdrl,  unmarried,  aged  about  thirty-six  years,  a  Witness 
p  odtrd  and  sworn  deV  and  says,  That  she  was  between 
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eleven  and  twelve  years  in  the  service  of  Charles  Gordon,  Esq. 
of  Cluny,  as  housemaid  and  in  other  capacities,  until  January 
eighteen  hundred  and  five,  when  slie  left  it  on  the  marriage  of 
Ills  daughter  Miss  C'liarlotte  nov/  Lady  Johnstone,  she  having 
then  entered  into  that  Lady's  service.  That  for  the  year  pre- 
ceding, viz.  one  thousand  eight  Iiundrcd  and  four,  she  was 
principally  employed  in  attending  on  Miss  Charlotte,  but 
she  occasionally  attended  also  on  Mr.  Gordon's  two  elder 
daugliters,  Miss  Johanna  and  Miss  Mary  Gordons.  And 
further  to  the  first  and  third  articles  of  the  said  Libel  this 
Deponent  deposes  and  says,  that  she  remembers  a  young 
gentleman,  who  commonly  went  by  the  name  of  Captain 
Drdrymple,  used  to  visit  in  Mr.  Gordon's  family  in  spring 
one  thousand  eight  hundred  and  four,  and  continued  his 
visits  while  the  family  resided  in  Edinburgh;  and  when  they 
removed  to  Braid,  which  was  about  the  end  of  May  or  begin- 
ning of. /une  she  is  not  sure  which,  he  continued  his  visits 
there.  That  before  the  family  left  Edinburgh,  she  admitted 
Captain  Dalryraple  in(o  the  house  by  the  front  door  (by  the 
special  order  of  Miss  Gordon)  in  the  evenings.  That  Miss 
Gordon's  directions  to  her  Mere,  that  when  she  rung  her  bell 
once,  to  come  up  to  her  in  her  bed-room  or  the  dressing-room 
off  it,  when  she  got  orders  to  open  the  street-door  to  let  ia 
Capt.  Dalrymple;  or  when  she  (Miss  Gordon)  rung  her  bell 
twice,  tliai  the  Deponent  should  thereupon  without  coming 
up  (o  Jier,  open  the  street-door  for  the  same  purpose.  That 
agreeably  to  these  directions,  she  frequently  let  Capt.  Dal-» 
rymple  into  the  house  about  nine,  ten,  or  eleven  o'clock  at 
right,  without  his  ever  ringing  the  bell  or  using  the  knocker. 
That  the  first  time  he  came  in  this  way,  she  shewed  him  up 
stairs  to  the  dressing-room  off  the  young  ladies  bed-room, 
v/herc  Miss  Gordon  then  was,  but  that,  afterwards,  upon  her 
opening  the  door,  he  went  straight  up  stairs  without  speak- 
ing to  the  Deponent,  or  being  shewn  up.  But  how  long  he 
continued  up  stairs  she  does  not  know,  as  she  never  saw  him 
go  out  of  the  house.  That  the  dressing-room  above  alluded 
to  was  on  the  floor  above  the  drawing-room,  and  adjoining 
to  the  bed-room  where  the  three  young  ladies  slept  3  and 
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next  to  the  ladies  bed-chamber  was  another  room,  in  which 
there  was  a  bedstead  with  a  bed  and  blankets,  but  no  curtains 
or  sheets  to  the  bed,  and  it  was  considered  as  a  lumber-room, 
the  key  of  whicli  was  kept  by  Miss  Gordon;  that  she  never 
was  desired  by  Miss  Gordon  to  make  up  tlie  bed  in  this  room, 
nor  ever  heard  any  of  the  servants  say  tliey  had  done  so.  De- 
poses that  she  recollects  that  the  family  removed  from  Edin- 
burgh to  Braid  that  year,  (eighteen  hundred  and  four)  in  the 
evening  before  a  King's  Fast,  and  on  a  Wednesday,  as  she 
thinks,  asthe  fastdaysare  generally  held  onaThursday.  That 
at  this  time,  Miss  Charlotte  was  at  North  Berwick  on  a  visit 
to  Lady  Dalrymple.  That  Mr.  Gordon  and  Miss  Mary  went 
to  Braid  in  the  evening,  but  Miss  Gordon  remained  in  town, 
as  did  also  the  Deponent  and  Mr.  Robertson  the  butler,  and 
one  or  two  more  of  the  servants.  That  she  recollects  of  ad- 
mitting Captain  Dalrymple  that  evening,  as  she  thinks  some- 
time between  ten  and  twelve  o'clock,  and  he  went  up  stairs  to 
Miss  Gordon  without  speaking  to  the  Deponent.  That  next 
morning  she  went  up  as  usual  to  Miss  Gordon's  bed-room, 
about  nine  o'clock,  and  informed  her  of  the  hour,  and  having 
immediately  gone  doAvn  stairs.  Miss  Gordon  rung  her  bell 
sometime  after,  and  on  the  Deponent  going  up  to  her  she 
met  her  either  at  the  bed-room  door,  or  at  the  top  of  the  stairs, 
when  she  desired  the  Deponent  to  look  if  the  street-door  was 
locked  or  unlocked,  and  the  Deponent  having  examined,  in- 
formed her  that  it  was  unlocked  ;  and  the  Deponent  imme- 
diately after  went  into  the  dressing-room,  and  after  being  a 
very  short  time  in  it,  she  heard  the  street-door  shut  with 
more  than  ordinary  force,  which  having  attracted  her  notice, 
she  opened  the  window  of -the  dressing-room,  whicli  is  to  the 
street,  and  on  looking  out  she  observed  Capt.  Dalrymple 
walking  eastward  from  Mr.  Gordon's  house.  That  from  this 
she  suspected  that  Capt.  Dalrymple  was  the  person  that  had 
gone  out  of  the  house  just  before.  That  nobody  could  have 
come  in  by  said  door,  without  being  admitted  by  some  person 
within,  as  the  door  did  not  open  from  without;  and  she  heard 
of  no  person  having  been  let  into  the  house  on  this  occasion. 
That  the  Deponent  having  gone  down  stairs  after  this,  Mr. 
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Robertson  the  butler  observed  to  her  that  there  had  been  com- 
pany up  stairs  last  night,  but  she  did  not  mention  to  him 
any  thing-  of  her  Jiaving  let  in  Capt.  Dalrjmple  the  niglit  be- 
fore, or  of  her  suspicions  of  his  having  just  before  gone  out 
of  the  house,  at  least  she  is  not  certain,  but  she  recollects  of 
him  desiring  lier  to  recollect  the  particular  day  on  which  this 
happened,  but  of  this  the  Deponent  took  no  particular  notice, 
as  she  had  been  in  the  practice  of  letting  in  Capt.  Dalrymple 
so  often  before.  Deposes,  That  when  she  went  np  to  ISliss 
Gordon's  room  in  the  morning,  as  above-mentioned,  to  let  her 
know  what  o'clock  it  was,  she  did  not  observe  any  part  of  a 
gentleman's  apparel,  or  any  thing  out  of  order  ;  that  the  cur- 
tains being  close  as  usual,  she  could  not  see  into  it,  but  Miss 
Gordon  spoke  to  her  as  usual,  and  nothing  occurred  at  that 
time  tliat  could  make  her  suspect  that  Capt.  Dalrymple  was 
either  there  or  in  any  of  tlie  adjoining  rooms.  That  the  De- 
ponent does  not  recollect  of  having  seen  Capt.  Dalrymple 
again  that  day,  after  seeing  him  walking  eastward  from  Mr. 
Gordon's  house  as  above-mentioned.  That  she  knows  that 
Miss  Gordon  as  well  as  the  Deponent  went  out  to  Braid  that 
day,  being  the  King's  Fast,  before  dinner  as  she  thinks  ;  de- 
poses that  on  that  evening  or  a  night  or  two  after,  she  was 
desired  by  Miss  Gordon  to  open  the  window  of  tlie  breakfast- 
ing parlour  to  let  Capt.  Dalrymple  in,  and  she  did  so  accord- 
ingly, and  found  Capt.  Dalrymple  at  the  outside  of  tlie  win- 
dow Avhen  she  came  to  open  it ;  and  this  she  thinks  might  be 
between  ten  and  twelve  o'clock,  and  she  shewed  him  up  stairs 
when  they  were  met  by  Miss  Gordon  at  the  door  of  her  bed- 
chamber, when  they  two  went  into  the  said  chamber  and  the 
Deponent  returned  down  stairs.  That  she  does  not  know  how 
long  Capt.  Dalrymple  remained  there  with  Miss  Gordon,  or 
when  he  went  away.  That  the  parlour-window  was  within  a 
few  feet  of  the  ground,  so  that  Capt.  Dalrymple  had  no  diffi- 
culty to  ^Qi  in.  1  hat  Capt.  Dalrymple  repeated  his  visits  to 
Braid,  and  was  admitted  in  the  same  way  by  the  Deponent 
opening  the  palour-window  for  him  nine  or  ten  times,  and 
after  the  first  time  he  alvvajs  went  up  stairs  by  himself,  and 
it  was  always  about  the  same  time  of  night  as  above-mentioned, 
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so  far  as  fhe  Deponent  recollects.  That  Miss  Charlotte  re- 
turned from  her  visit  at  North  Berwick  a  few  days  after  Miss 
Gordon,  and  the  Deponent  went  out  to  Braid.  That  at  Braid 
Miss  Gordon  and  Miss  Charlotte  slept  in  one  room,  and  Miss 
Mary  in  another.  That  Avithin  Miss  Gordon  and  Miss  Char- 
lotte's bed-chamber,  there  was  a  dressing-room,  the  key  of 
which  Miss  Gordon  kept,  and  she  recollects  one  day  of  get- 
ting the  key  of  it  from  Miss  Gordon  to  bring  her  a  muft  and 
tippet  out  of  it,  and  upon  going  in,  she  was  surprised  to  find 
in  it  a  feather-bed  lying  upon  the  floor,  without  either  the 
blankets  or  sheets  upon  it,  so  far  as  she  recollects.  That  it 
struck  her  the  more,  as  she  had  frequently  been  in  that  room 
before  without  seeing  any  bed  in  it,  and  as  Miss  Gordon  kept 
the  key  she  imagined  she  must  have  put  it  there  herself.  That 
she  found  this  bed  had  been  taken  from  the  bed-chamber  in 
which  Miss  Mary  slept,  it  being  a  double  bedded  room. 
That  when  she  observed  the  said  bed  in  the  dressing-room,  it 
was  during  the  time  that  Capt.  Dalrymple  was  paying  his 
evening  visits  at  Braid  as  above  deposed.  Deposes  that  upon 
none  of  the  occasions  that  she  let  Capt.  Dalrymple  into  Braid 
House,  did  she  see  him  leave  it,  nor  did  she  know  when  he 
departed,  but  she  recollects  of  being  told  by  Archibald  Lock, 
the  gardener,  that  he  had  one  morning  seen  Capt.  Dalrymple 
going  from  the  house  towards  Edinburgh.  Deposes,  that  the 
family  went  toCluny  in  September  following,  and  before  they 
set  out,  she  recollects  that  by  Miss  Gordon's  orders  she  took 
the  bed  that  was  lying  in  the  dressing-room,  and  put  it  into 
the  bedstead  that  it  had  been  taken  from,  in  Miss  Mary's 
room.  Interrogated  if  from  her  observations  on  the  beds, 
either  in  the  house  in  Edinburgh,  or  at  Braid,  or  any  other 
circumstance,  she  conceived  that  Capt.  Dalrymple  and  Miss 
Gordon  had  been  in  them  together  ?  deposes  that  she  did  not 
think  they  could  have  been  together  in  that  situation,  so  far 
as  she  could  judge.  Deposes  that  when  Capt.  Dalrymple 
paid  his  visits  at  Mr.  Gordon's  house  in  Edinburgh,  he  gene- 
rally was  in  regimentals,  except  in  the  evenings  when  the 
Deponent  let  him  in  as  before  deposed  to,  on  which  occasions 
he  was  generally  in  a  coloured  dress.     That  he  had  a  halt  in 
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his  wai!:,  and  she  understands  him  to  be  the  Defendant  in  this 
Cause,  and  further  or  otherwise  this  Deponent  cannot  depose 
to  the  said  positions  or  articles. 

GRIZEL  LYALL. 
SOth  June,  1809. 

Repeated  and  acknowledged  at  Edin- 
burgh, before  me  the  undersigned 
Wni.  Coulter,  Lord  Provost  of 
Edinburgh. 

In  presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


On  the  Libel  and  Exhibits  given  in  behalf  of 
Mrs.  Dalrymple. 


5th  July,  1809. 
PETER  M'CUTCHEON,  coachman  t6  Sir  George 
Clerk,  ofPennycook,  Baronet,  married,  aged  about  thirty - 
three  years,  a  Witness  produced  and  sworn,  deposes  and 
says,  That  he  was  coachman  to  Mr.  Gordon,  of  Cluny,  for 
nine  years  previous  to  "Whitsunday  1805,  at  which  time 
he  left  ]:im  ;  and  to  the  first  and  third  articles  of  the  Libel 
in  the  above-mentioned  action,  this  Deponent  deposes  and 
says,  That  he  remembers  of  a  gentleman  who  went  by  the 
name  of  Captain  Dalrymple,  coming  frequently  about  Mr. 
Gordon's  house  the  year  before  he  left  his  service,  and  he 
thinks  his  visits  began  about  the  beginning  of  spring,  1804. 
That  Captain  Dalrymple  was  an  officer  in  a  regiment  of 
Dragoons  then  quartered  at  Piershill  Barracks,  and  he  was 
lame  in  one  of  his  legs.    That  Captain  Dalrymple  and  Miss 
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Jolianna  Gordon,  his  master's  eldest  daughter,  used  very 
often  to  ride  out  together  on  horseback,  and  she  rode  a  dun- 
coloured  horse  of  Captain  Dalrymple's,  and  she  was  always 
attended  on  these  occasions  by  a  servant  of  her  father's. 
That  he  never  saw  Captain  Dairy mple  and  Miss  Gordon  in 
a  room  together,  except  upon  one  occasion  Avhen  Captain 
Dalrymple  dined  with  Mr.  Gordon  at  his  house  in  St.  An- 
drew's Square,  when  there  was  a  pretty  large  company  pre- 
sent, and  Miss  Gordon  was  one  of  them,  and  the  Deponent 
waited  at  taljle  that  day.  That  he  never  saw  Captain  Dal- 
rymple in  the  house  in  the  evenings.  That  he  continued  his 
visits  so  long  as  the  family  remained  in  town,  which  was  till 
about  the  end  of  May,  or  beginning  of  June,  when  they 
removed  to  Braid  IJbuse.  That  he  remembers  Miss  Cjordon 
remained  in  town  that  night  when  Mr.  Gordon  and  Miss 
Mary  removed  to  Braid  House,  and  the  reason  he  has  for 
remembering  this  circumstance  is,  that  Mr.  Gordon  was 
much  out  of  humour  that  evening  after  he  went  out  to  Braid, 
which  the  Deponent  and  the  other  servants  attributed  to 
Miss  Gordon's  remaining  in  town  that  night.  That,  at  this 
time,  Miss  Charlotte  Gordon,  the  youngest  daughter,  was 
on  a  visit  at  North  Berwick.  That  he  remembers  Mr.  Ro- 
bertson the  butler,  and  he  thinks  Mrs.  Lyall,witli  one  or  two 
of  the  other  servants  were  left  in  the  town-house  that  night, 
but  the  Deponent  was  at  Braid  House,  having  driven  Mr. 
Gordon  and  Miss  Mary  out  in  the  coach.  Deposes  that 
Captain  Dalrymple's  visits  at  Mr.  Gordon's  were  the  subject 
of  much  conversation  am.ong  the  servants  below  stairs,  when 
the  Deponent  was  present ;  and  he  remembers  it  was  men- 
tioned, but  by  whom  he  does  not  recollect,  that  Captain 
Dalrymple  was  in  the  house  in  St.  Andrew's  Square  that 
night  when  Miss  Gordon  remained  in  it  by  herself  as  above- 
mentioned,  and  it  was  believed  that  she  remained  in  town 
that  night  for  the  purpose  of  meeting  with  him.  Deposes 
that  Miss  Gordon  came  out  to  Braid  the  day  after  the  fa- 
mily, and  the  Deponent  recollects  of  driving  her  out  before 
dinner.  That  a  few  days  after  this  he  recollects  of  having 
seen  Captain  Dalrymple  early  in  the  morning,  at  least  be- 
lt 
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tweeii   five  and  six   o'clock,   walking  by  liimsolf  towards 
Edinburgh,  within  a  quarter  of  a  mile  of  Braid  House,  and 
he  had  every  appearance  of  having  come  from  that  house  ; 
and  upon  two  other  mornings  about  the  same  time  of  day, 
he  saw  liini  nearer  to  Braid  House,  and  walking  from  it  to- 
Avards  Edinburgh.     That  upon  these  three  occasions  Captain 
Dalrympic  was  dressed  in  plain  clothes,  which  was  not  his 
usual  dress,  as  he  Avas  always  in  regimentals  when  he  called 
at  Mr.  Gordon's  any  time  through  the  day.     That  he  is 
quite  sure  it  was   Captain   Dairy mple   that  he  saw  upon  the 
three  occasions  before-mentioned,  although  he  was  at  a  little 
distance  from  him  at  the  time,  and  he  thinks  it  would  be  in 
the  course  of  ten  or  fourteen  days,  that  he  saw  him  these 
three  mornings  going  from  Braid  as  above.     That  from  the 
conversations  that  took  place  among  the  servants,  it  was  be- 
lieved that  a  marriage  would  soon  take  place  between  Cap- 
tain Dalrymple  and  Miss  Gordon,  and  it  was   conjectured 
among  the  servants,  that  they  had  slept  together  that  night 
Miss  Gordon  remained  by  herself  in  town  as  above-men- 
tioned.    That  the  Deponent   and  the  rest  of  the  servants 
thought  that  Mrs.  Lyall  knew  more  of  the  matter  than  she 
told  to  them,  but  the  Deponent  never  heard  her  say  that 
they    had    slept   or    been  in   bed  together.     Deposes   that 
some  days  after  the  family  went  out  to  Braid,  the  Deponent 
went  to  North  Berwick,  and  brought  Miss  Charlotte  Gordon 
home.     Deposes  that  after  the  family  went  out  to  Braid,  and 
about  the  time  that  the  Deponent  saw  Captain  Dalrymple  in 
the  mornings  as  above,  he  remembers  of  hearing  Alexander 
Porteous  and  John  Smith,  two  of  the  house  servants,  com- 
plaining that  in  the  mornings  they,  on  different  occasions, 
found  the  window  of  the  pantry  (in  which  the  silver  plate 
and  glasses  were  kept)  open,  but  it  never  was  found  out  so 
far  as  he  remembers  who  had  opened  the  window.     Deposes, 
that  after  the  family  removed  to  Braid,  he  recollects  of 
Captain  Dalrymple  coming  out  in  his  curricle,  and  taking 
Miss  Gordon  out  in  it,  and  this  happened  several  times  be- 
fore the  family  went  North,  which  he  thinks  was  in  the 
month  of  September.    That  he  understands  Captain  Dal- 
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rjmple  to  be  the  Defendant  in  this  cause,  and  further  or 
otherwise  this  Deponent  cannot  depose  to  the  said  positions 
or  articles. 

PETER  M^CUTCHEON. 
10th  Jul  J, 

Repeated  and  acknowledged  at  Edin- 
burgh before  me  the  undersigned 
Wm.  Coulter,  Lord  Provost. 

In    presence    of   Harry    Davidson, 
Not,  Pub.  and  Actuary  assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs, 
Dalrymple. 


6th  July,  1809. 
WILLIAM  ROBERTSON  presently  residing  in  St,  Da- 
vid's Street,  Edinburgh,  married,  aged  about  fifty  years,  a 
Witness  produced  and  sworn,  deposes  and  says,  That  he 
was  in  the  service  of  Mr.  Gordon  of  Cluny  for  seven  years 
previous  to  Whitsunday  1807  when  he  left  it;  and  to  the 
first  and  third  articles  of  the  said  Libel  this  Deponent  de- 
poses and  says,  That  he  remembers  of  Mr.  Dalrymple,  who 
went  by  the  name  of  Captain  Dalrymple,  and  belonged  to  a 
regiment  of  Dragoon  Guards,  as  he  thinks,  at  that  time 
quartered  in  Piershill  Barracks,  coming  pretty  frequently 
to  Mr.  Gordon's  house  about  the  month  of  May  and  begin? 
ning  of  June  in  the  year  1804,  and  he  dined  and  supped 
sometimes  with  Mr.  Gordon,  and  on  these  occasions  was 
always  dressed  in  his  regimental  uniform.  That  he  recol-^ 
lects  the  family  removed  from  the  house  in  St.  Andrew's 
Square  to  Braid,  on  the  6th  day  of  June  that  year,  but  Miss 
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Gordon  remained  in  town  that  night  by  herself.  ♦That  the  Dc- 
poncnt,as  well  as  Grizel  Lyall  (Miss  Gordon's  maid)  and  Elspel 
Gairns,  the  scullery  maid,  remained  in  town  also.     That  he 
thinks  Miss  Gordon  was  late  in  coming  home  that  evening, 
and  the  Deponent  did  not  see  her  when  she  came  in.     That 
next  morning,  being  the  seventh  day  of  June,  and  a  King's 
Fast,  as  he  was  employed  about  ten  o'clock  in  the  morning 
in  laying  up  some  china  in  his  pantry,  which  is  immediately 
oft^the  lobby,  and  assisted  by  the  said  Elspel  Gairns,  he  ob- 
served Captain  Dalrymple  come  down  stairs,  and  passing 
through  the  lobby  to  the  front  door,  unlocked  it  and  went 
out  and  shut  the  door  after  him.     That  Captain  Dalrymple 
was  at  this  time  dressed  in  plain  clothes^,  which  was  the  first 
time  the  Deponent  had  seen  him  so  dressed,  but  he  is  per- 
fectly sure  he   was  the  man.     That  the    Deponent    asked 
Elspel  Gairns,  who  was  standing  by,  if  she  knew  who  it 
was,   to    which  she  answered  "  perfectly  well,"  and  men- 
tioned his  name ;  and  the  Deponent  immediately  after  he 
went  out,  opened  the  front  door,  and  observed  him  walking 
eastwards  along  the  pavement.     Deposes,  That  in  about  an 
hour  and  a  half  after  this  Captain  Dalrymple  returned  to 
the  house  dressed  in  his  uniform,  and  breakfasted  with  Miss 
Gordon.     That  on  the  Deponent  going  down  stairs,  after 
seeing  Captain  Dalrymple  come  down  stairs  and  walk  out 
of  the  house,  he  observed  to  Grizel  I^yall,  that  they  had 
had  company  up   stairs  last  night,  to  which  she  answered 
that  she  was  not  sure  till  the  had  seen  Captain  Dalrymple 
go  out  of  the  house  that  morning,  she  having  opened  the 
window  and  looked  after  him.     That  from  what  he  had  thus 
seen,  he  was  convinced  Captain  Dalrymple  had  been  in  the 
house  all  night  with  Miss  Gordon,  and  that  they  were  either 
privately  married  or  would  soon  be  married ;  and  he  cau- 
tioned Elspel  Gairns  not  to  mention  what  she  had  seen,  as 
the  parties  had  their  own  ends  for  keeping  it  a  secret ;  but  it 
induced  the  Deponent  to  make  a  short  minute  of  what  had 
occurred,  in  writing  which  he  sealed  up  and  kept  in  his  own 
possession,  and  he  now  produces  the  same,  and  it  is  marked 
as  relative  to  this  his  deposition,  and   it  was  written  b/ 
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liimself  of  the  date  it  bears,  being  7th  June,  1804,  that  the 
letters  C.  D.  in  said  writing  means  Captain  Dalrjmple  : 
That  he  did  this  that  in  case  the  Avriting  should  fall  into 
another  person's  hands  it  might  not  be  known  who  was 
«neant.  Deposes,  That  Miss  Gordon  went  out  to  Braid  ou 
the  said  7th  of  June,  and  remained  there  lie  believes  tdl  the 
family  went  to  Cluny,  but  the  Deponent  did  not  go  to  Braid, 
and  therefore  does  not  know  what  happened  there,  but  he 
recollects  being  told  by  some  of  the  servants  that  Captain  Dal- 
rymple  had  been  seen  going  from  Braid  at  a  very  early  hour 
in  the  morning,  and  that  he  had  been  in  Braid  House  all 
night,  and  the  Deponent  certainly  concluded  in  his  own 
rahid  that  Captain  Dalrymple  and  Miss  Gordon  had  been 
married.  That  Captain  Dalrymple  had  a  halt  in  his  walk, 
and  the  Deponent  understands  he  is  the  Defendant  in  this 
case  ;  and  further  or  otherwise  this  Deponent  cannot  depose 
to  the  said  depositions  or  articles. 

WILLIAM  ROBERTSON. 

10th  July,  1809. 

Repeated  and  acknowledged  at  Edin- 
burgh before  me  the  undersigned 
\Vm.  Coulter,  Lord  Provost. 

In  presence   of  Harry   Davidson, 
Not.  Pub.  and  Actuary  assumed. 


Edinburgh,  7  June,  1804. 

AT  ten  o'clock  this  morning  saw  C D— -coming 

down  the  drawing-room  stairs,  he  opened  the  front  door 
and  let  himself  out.  The  scullery  maid  was  in  the  pantry, 
she  had  been  carreeing  up  the  dishes  to  be  laaid  by.     1  en- 
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quired  of  her  if  if  she  knew  how  that  was,  and  she  said 
very  well,  and  mentioned  his  name  ;  this  day  was  the 
King's  Fast. 

(Endorsed,)  • 

Edih.  6th  July,  1809.  This  is  the  minute  or  writing  pro- 
duced by  William  Robertson,  and  referred  to  in  his 
deposition  of  this  date* 

(Signed)  WILLIAM  ROBERTSON. 

In  presence  of  me  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs, 
Dalrymple. 


6th  July,  1809, 
ALEXANDER  PORTEOUS,  servant  to  James  Walker^ 
Esq.  one  of  the  principal  clerks  of  Session,  married,  aged 
about  thirty-two  years,  a  Witness  produced  and  sworuj, 
deposes  and  says,  That  he  was  five  years  in  the  service  of 
Mr.  Gordon  of  Cluny,  as  house  servant,  and  left  it  at  Mar^ 
tinmas  1805  ;  and  to  the  first  and  third  articles  of  the  said 
Libel  this  Deponent  deposes  and  says,  That  he  remembers  a 
Captam  Dalrymple,  who  belonged  to  a  regiment  lying  in 
Piershill  Barracks,  frequenting  Mr.  Gordon's  house  in 
spring  1804-,  and  that  he  paid  his  visits  daily  and  often 
two  or  three  times  a  day.  That  Miss  Gordon  his  master's 
eldest  daughter,  used  to  ride  out  with  him,  and  generally 
on  a  dun  horse  belonging  to  him,  and  it  was  the  general  be- 
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lief  among  the  servants  of  the  family  that  he  y,as  a  suitor  of 
Miss  Gordon's.     That  although  he  ^vent  under  the  name  ot 
Captain  Dalrymple  yet  he  believes  he  was  only  a  cornet  in 
his  regiment,  and  he  had  a  halt  in  his  walk.     Ihat  the  Ue- 
ponent  never  saw  him  come  to  the  house  late  in  the  even- 
ings.    That  the  family  removed  from  St.  Andrew  s  Square 
to  Braid  about  the  end  of  May  or  early  in  June,  and  the 
Deponent  went  out  the  same  day  that  Mr.  Gordon  dio,  but 
he  remembers  that  Miss  Gordon  remained  in  town  that  night, 
and  what  makes  him  recollect  that  circumstance  so  well  was 
that  Mr.  Gordon  was  a  good  deal  out  of  humour  that  even- 
in-  after  he  went  to  Braid,  which  the  Deponent  and  the 
other  servants  imputed  to  Miss  Gordon  remainmg  m  town 
by  herself  that  night.     That  the  other  two  daughters    viz. 
Miss  Mary  and  Miss  Charlotte  went  out  to  Braid  with  Mr 
Gordon.     Deposes,  That  after  the  family  went  out  to  Braid 
Captain  Dalrymple  frequently  visited  Miss  Gordon  in  the 
forenoons,  when  the  Deponent  saw  him,  but  he  never  saw 
him  at  Braid  either  in  the  evenings  or  early  in  the  mornings. 
That  the  pantry  in  which  the  D<.ponent  kept  his  silver  plate 
and   other   articles  at  Braid,  was  on  the  first  floor  of  the 
house,  and  the  window  of  it  was  within  a  foot  or  two    or  a 
little  more,  of  the  surface  of  the  ground  on  the  outside 
That   while  Captain  Dalrymple   was   paying   his   visits  at 
Braid  as  above,  he  found  his  pantry  window  open  on  sundry 
different  occasions  when  he  went  into  it  in  the  mornings 
That  the  first  time  he  found  the  window  open  he  was  a  good 
deal  surprized,    and   suspected   that  the   house   had    been 
broken  into,  and  therefore  the  first  thing  he  did  was  to  ex- 
amine  all  his  articles,  but  on  examination  he  found  nothing 
missinff.     That  in  a  day  or  two  after  having  found  the  win- 
dow  open  in  the  same  way  in  the  morning    he  mentioned  it 
to  the  other  servants,  when  he  was  told  that  Captain  Dal- 
rymplecame  in  or  went  out  that  way,  and  upon  this    he 
Deponent  was  satisfied,  but  he  removed  the  chest  which 
contained  the  silver  plate  and  locked  it  up  in  a  press.     Tha 
he  found  his  window  open  at  least  eight  or  nine  diff-erent 
times,  and  it  was  evident  to  the  Deponent  that  the  window 
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must  have  been  opened  from  the  inside,  as  he  every  night 
closed  the  shutters  and  fastened  them  by  an  iron  band  and 
screw.  That  Archibald  Lock  the  gardener  told  the  Deponent 
that  one  moriiing  he  had  seen  Captain  Dalrymple  going  from 
Braid  House,  and  Walter  Davidson  the  under  gardener 
told  him  that  he  had  repeatedly  seen  that  gentleman  going 
from  Braid  in  the  mornings  when  he  was  going  to  his  work 
about  six  o'clock.  Deposes,  That  when  Captain  Dalrymple 
paid  his  visits  at  Braid  in  the  forenoons  it  was  generally  to 
breakfast,  and  after  Mr.  Gordon  was  gone  into  Edinburgh 
to  attend  his  duty  as  a  clerk  of  Session.  That  Miss  Gor- 
don used  to  wait  breakfast  an  hour  or  two  till  Captain  Dal- 
rymple came,  and  he  remarked  that  Miss  Mary  Gordon 
always  left  the  room  soon  after  the  captain  came,  and  left 
him  and  Miss  Gordon  by  themselves  ;  and  from  the  familiar 
expressions  that  he  has  heard  pass  betweeri  Captain  Dalrymple 
and  Miss  Gordon,  and  from  his  frequent  visits  he  concluded 
there  was  more  between  them  than  sweethearts  ;  and  it  was 
the  general  opinion  of  the  servants  that  they  either  were 
married  or  would  be  married.  Deposes,  That  when  Cap- 
tain Dalrymple  used  to  visit  at  the  house  in  town  he  was 
always  dressed  in  his  uniform j  but  when  he  visited  at 
Braid  he  was  always  dressed  in  coloured  clothes  and  gene- 
rally a  blue  coat  and  nankeen  pantaloons  ;  and  further  or 
otherwise  this  Deponent  cannot  depose  to  the  said  positions 
or  articles. 

ALEXANDER  PORTEOUS. 

10th  July,  1809. 

Repeated  and  acknowledged  at  Edin? 
burgh  before  me  the  undersigned 
Wm.  Coulter,  Lord  Provost. 

In  presence  of  Harry   Davidson^ 
Not.  Pub.  andActuary  assumed. 
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On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs. 
Dalrymple, 


6th  July,  1809. 
ARCHIBALD   LOCK,    Gardener   to  Mr.   Gordon,    of 
Cluny  at  Braid,  married,  aged  about  fifty  years,  a  Witness 
produced  and  sworn,  deposes  and  says,  That  he  has  been 
upwards  of  twenty  years  in  Mr.  Gordon's  service,  and  to  the 
first  and  third  articles  of  the  said  Libel  this  Deponent  deposes 
and  says.  That  he  recollects  of  a  gentleman  who  went  by 
the  name  of  Captain  Dalrymple,  and  who  was  lame  in  one  of 
his  legs,  paying  frequent  visits  at  Braid  in  (he  year  180  i, 
and  has  seen  him  and  Miss  Gordon  walking  often  together, 
and  also  riding  in  a  curricle.     That  he  remembers  one  morn- 
ing, when  he  and  Walter  Davidson  were  employed  in  cutting 
grass  on  the  cross  Avalk  near  to  Braid  House,  between  six 
and  seven  o'clock,  they  observed  Captain  Dalrymple  coming 
out  at  the  Chinese  gate,  which  is  about  two  hundred  yards 
from  the  house,  and  upon  his  seeing  them,  he  crossed  the 
field  and  went  by  Blackford  Hill,  evidently  with  a  view  to 
shun  them.     That  they  were  about  fifty  yards,  as  he  thinks, 
distant  from  him  when  he  came  out  of  the  gate,  and  the  De- 
ponent was  perfectly  sure  it  was  Captain  Dalrymple  from 
his  manner  of  walking.     That  Davidson  told  the  Deponent 
at  this  time,  as  well  as  at  other  times,  that  he  had  on  different 
occasions  met  Captain  Dalrymple  in  the  mornings,  about  six 
o'clock,  as  he  was  going  to  his  work,  and  Captain  Dalrymple 
appeared  to  be  coming  from  Braid  House.     That  Davidson 
then  lived,  and  still  lives  at  Morning  Side,  which  is  on  the 
road  between  Braid  and  Edinburgh  ;  that  from  these  circum^ 
stances,  the  Deponent  was  satisfied  Captain  Dalrymple  was 
in  Braid  House  during  these  nights,  and  he  spake  of  it  to 
Grizel  Lyall,  who  was  waiting  maid  to  the  young  ladies,  but 
she  would  give  him  no  satisfaction.     That  it  was  the  Dcpo- 
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iicnt's  opinion,  as  well  as  of  the  other  servants  with  whom 
he  conversed,  that  Captain  Dalryinple  and  Miss  Gordon  were 
either  married  or  going  to  be  married.  That  the  Deponent 
never  saw  Captain  Dalrymple  any  other  morning,  than  the  one 
above-mentioned,  but  saw  him  frequently  through  the  day  as 
before  deposed  to ;  and  further  or  otherwise  this  Deponent 
cannot  depose  to  the  said  position  or  Articles. 

ARCHIBALD  LOCK. 

10th  July,  1809. 

Repeated   and    acknowledged  before 
me  the  undersigned 

Wm.  Coulter,  Lord  Provost. 

In  the  Presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs. 
Dalrymple. 


6th  July,  1809. 
WALTER  DAVIDSON,  assistant  gardener  at  Braid, 
married,  aged  about  thirty-four  years,  a  Witness  produced 
and  sworn  deposes  and  says.  That  he  has  been  nine  years  in 
Mr.  Gordon's  service,  and  he  resides  in  a  house  at  Morning 
Side,  which  is  about  three  quarters  of  a  mile  from  Braid 
House,  on  the  Road  from  Braid  to  Edinburgh ;  and  to  the 
first  and  third  articles  of  the  said  Libel,  this  Deponent 
deposes  and  says,  That  about  five  years  ago  he  recollects  of 
a  young  gentleman  who  had  a  halt  in  his  walk,  and  went  by 
the  name  of  Captain  Dalrymple,  coming  out  frequently  to 
Braid  House,  after  the  family  came  out  of  town ;  that  he 
once  saw  him  and  Miss  Gordon  riding  in  a  curricle  near  to 
Braidburn,  but  does  not  recolkct  seeing  them  walking  toge- 
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ther.  Deposes  that  he  met  that  gentleman  in  the  morningSj 
sometimes  as  he  was  going  to  liis  work  from  his  own  house, 
and  passed  him,  and  sometimes  he  saw  him  crossing  the 
fields  at  a  little  distance,  and  on  all  these  occasions  he  was 
going  to  all  appearance  from  Braid  House  towards  Edin- 
burgh. That  he  thinks  he  may  have  seen  him  a  dozen  of 
times  at  least  in  this  way,  and  it  was  always  between  five  and 
six  o'clock  in  the  morning  ;  that  it  was  tlie  Deponent's  belief 
that  he  had  come  from  Braid  House,  as  there  was  no  other 
place  he  could  come  from,  and  particularly  when  he  saw 
him  crossing  the  fields,  there  was  no  other  place  he  could 
come  from  but  Mr.  Gordon's  house.  Deposes,  that  one 
morning  between  six  and  seven  o'clock,  as  Archibald  Lock 
and  the  Deponent  were  cutting  grass  on  the  walk  that  leads 
to  Blackford,  they  observed  Captain  Dalrymple  coming  out 
of  the  gate  at  the  back  of  Braid  House,  which  gate  he 
thinks  is  about  two  hundred  paces  to  the  north  east  of  the 
house.  That  when  they  saw  him  come  out  of  the  gate,  he 
might  be  distant  from  them  about  fifty  or  sixty  yards,  and 
instead  of  coming  to  the  westward  and  crossing  the  field 
that  way,  as  the  Deponent  had  seen  him  do  before,  he  struck 
to  the  eastward,  and  went  towards  Blackford  Hill,  and  the 
Deponent,  as  well  as  Archibald  Lock,  conceived  that  he 
went  that  way  with  a  view  to  avoid  them :  that  the  gate 
above-mentioned,  is  a  private  entry  to  and  from  the  house, 
and  only  used  by  Mr.  Gordon  and  the  family.  And  further 
deposes,  that  all  this  happened  the  year  before  Miss  Char- 
lotte Gordon  was  married  to  Captain  Johnston,  and  further 
or  otherwise  this  Deponent  cannot  depose  to  the  said  posi- 
tions or  articles. 

WALTER  DAVIDSON, 
10th  July,  1809, 

Repeated  and  acknowledged  at  Edin- 
burgh, before  me  the  undersigned 
Wm.  Coulter,  Lord  Provosts 

In  the  Presence  of  Harry  Davidsox, 
Not.  Pub.  and  Actuary  assumed, 
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On  the  Libel  and  Exhibits  given  on  behalf  of  Mrs, 
Dalrymple. 


8th  July,  1809. 
JAMES  ROY,  writer  in  Edinburgh,  aged  about  thirty 
years,  unmarried,  a  Witness  produced  and  sworn  deposes 
and  says.  That  he  was  clerk  to  Mr.  Gordon  of  Cluny,  father 
of  the  Plaintiff,  for  twelve  years,  and  during  that  time  had 
frequent  occasion  to  pay  money  to  his  daughters,  and  parti- 
cularly to  Miss  Johanna  the  eldest,  and  Miss  Charlotte  the 
youngest,  and  he  was  always  in  the  practice  of  taking  re-  , 
ceipts  from  them  for  the  money  so  paid,   and  they  either 
wrote  and  subscribed  these  receipts  themselves,  or  signed 
them  after  being  written  out  by  him,  and  he  has  also  often 
seen  tliein  writing  letters  and  cards,  and  has  received  letters 
from  them  when  they  were  in  the  country,  and  by  these 
means  he  became  well  acquainted  with  their  hand-writing  '^ 
and  having  examined  the  Exhibits,  Nos.  1,  2,  10,  and  11, 
annexed  to  the  Libel,  he  deposes  and  says,  That  the  follow- 
ing words  of  No.  1,  "&  I  promise  the  same  J.   Gordon,'' 
are  in  his  opisiion  of  the  handwriting  and  subscription  of 
the  Plaintiff,  that  he  tliinks  the  words  "  a  sacred  promise" 
on  the  back  of  said  Exhibit,  are  also  of  her  hand-writing, 
but  is  not  so  certain  as  he  is  of  the  other  Avords  above  quoted  ; 
that  the  words  "  J.  Gordon"  upon  Exhibit  No.  2,  are  of  the 
hand-writing  and  subscription  of  the  said  Plaintiff.     That 
the  words  "  J.  Gordon,"  upon  the  Exhibit  No.  10,  are  also 
the  hand-writing  and  subscription  of  the  Plaintiff:  and  that 
the  words  "  Charlotte  Gordon,"  with  the  word  *'  witness," 
immediately  before  them  upon  said  Exhibit  No.  10,  are  the 
hand-writing  and   subscription  of  the  aforesaid   Charlotte 
Gordon,    nov/  Lady  Johnston,    and  he  thinks  the  letters 


Cxii 

'«  J   G."  on  the  Exhibit  No.  11,  are  of  the  hand-wriling  of 
the  Plaintiff;  and  further  or  otherwise  this  Deponent  cannot 

depose. 
^  JAMES  ROY. 

10th  July,  1809. 

Repeated  and  acknowledged  at  Edin- 
burgh, before  me  the  undersigned 
Wm.  Coulter,  Lord  Provost, 

In  the  Presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


On  the  Allegation  and   Exhibits  given  on 
behalf  of  Mr.  Dalrymple. 


8th  August,  1810 
HENRY  PERRENNE,  of  the  Five  Fields  Chdsea, 
in  the  County  of  Middlesex,  Victualler,  aged  fifty- 
three  years,  a  Witness  produced  and  sworn. 

]  TO  the  first  article  of  the  said  Allegation  the  Deponent 
saith  That  he  lived  in  the  service  of  the  Honourable  General 
WilUam  Dalrymple  the  father  of  the  articulate  John  Wil- 
liam Henry  Dalrymple,  Esq.  Party  in  this  Cause,  for  eleven 
years  before  and  down  till  the  month  of  October  or  November 
1803,  in  the  capacity  of  Groom  of  his  Chamber  and  from 
that  time  he  lived  in  the  service  of  the  articulate  John  Wil- 
liam Henry  Dalrym_ple,  Esq.  Party  m  this  Cause,  as  his  ser- 
vant,  and  so  continued  to  live  in  his  service  till  tlie  year 
1807.    And  he  saith,  that  when  he  first  went  to  live  in  the 
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salcl  Honourable  General  William  Dalrymple's  service,  the 
said  John  William  Henry  Dalrymple,  his  son,  was  living 
with  his  said  father  at  Chelsea  Hospital,  in  the  County  of 
Middlesex,  and  was  then  a  little  boy  not  more  than  about 
seven  years  of  age  ;  and  he  continued  so  to  live  with  his  said 
father  (who  was  a  widower  when  the  Deponent  first  knew 
hinO  durin<r  the  whole  eleven  years  the  Deponent  was  in  his 
service  as  aforesaid,  excepting  when  he  the  said  John  Wil- 
liam Henry  Dalrymple  was  at  Eton  College).  That  in  the 
month  of  October,  or  beginning  of  November  in  the  year  1803, 
the  said  John  William  Henry  Dalrymple  being  a  Cornet  in 
his  Majesty's  Fifth  Regiment  of  Dragoon  Guards,  went  to 
join  the  said  regiment  in  York  Barracks,  and  on  that  occasion 
the  Deponent  became  his  servant,  and  accompanied  him  as 
such  to  York  Barracks,  and  ever  afterwards  lived  in  his  ser' 
vice,  and  was  constantly  with  him  till  the  year  1807.  And 
saith  that  after  the  said  regiment  had  been  in  York  Bar- 
racks about  three  months  from  the  time  the  said  John 
W  illiam  Henry  Dalrymple  first  joined  the  same  as  afore- 
said, he  removed  therewith  to  Newcastle,  where  he  stayed 
with  the  said  regiment  about  two  months,  and  then,  to  wit 
in  the  latter  end  of  the  month  of  March,  or  beginning  of 
April  in  the  year  1804,  he,  the  said  John  William  Henry 
Dalrymple  proceeded  with  the  said  regiment  to  Scotland, 
and  went  into  barracks  near  the  city  of  Edinburgh,  attended 
as  aforesaid  by  the  Deponent,  and  remained  there  till  about 
the  11th  day  of  July  following,  when  his  father,  the  said 
Honourable  General  William  Dalrymple  came  down  to  Scot- 
land, and  then  the  said  John  William  Henry  Dalrymple 
went  on  visits  with  his  father  to  different  gentlemen  in  the 
neighbourhood  of  Edinburgh,  for  a  few  days,  attended  by  the 
Deponent ;  and  then  at  the  request  of  his  said  father,  he  the 
said  John  William  Henry  Dalrymple,  was  ordered  on  a  re- 
cruiting party,  and  went  with  a  part  of  his  said  corps  on  that 
service,  to  Halifax  in  Yorkshire,  where  the  Deponent  also 
attended  him,  and  knows  that  he  left  Dunbar,  (which  was  the 
last  place  in  Scotland  the  Tsaid  John  William  Henry  Dal- 
j-ymple  slept  at)  on  the  21st  day  of  the  said  month  of  July, 
1804j  with  his  said  father,  on  his  way  to  Halifax.     And  he 
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further  saith,(liat  from  having  always  attended  the  said  John 
William  Henry  Dalrymple  wherever  he  went,  whilst  he  the 
Deponent  remained  in  his  service,  he  can  and  does  of  his  own 
knowledge  depose,  that  the  said  John  William  Henry  Dal- 
rymple did  not,  at  any  time  reside  at  any  place  in  Scotland, 
excepting  whilst  he  was  quartered  in  the  said  barracks  near 
Edinburgh,  and  whilst  he  was  visiting  with  his  said  father 
for  a  few  days,  between  the  time  of  leaving  the  said  barracks 
and  quitting  Scotland  to  go  to  Halifax  as  aforesaid.  And  he 
also  further  saith,  that  he  does  not  of  his  own  knowledge, 
know  any  thing  concerning  the  acquaintance  of  the  said  John 
William  Henry  Dalrymple,  Party  in  this  Cause,  with  the  ar- 
ticulate Johanna  Gordon  now  calling  herself  Dalrymple,  nor 
when  the  same  commenced,  further  than  that  he  understood 
from  the  information  he  received  from  different  persons, 
whilst  his  saidmaster  was  in  the  aforesaid  barracks  near  Edin- 
burgh, prior  to  the  arrival  of  the  said  General  Dalrymple  in 
Scotland,  that  he  had  formed  an  intimacy  with  the  said  Jo- 
hanna Gordon  ;  but  he  knows  that  the  said  John  William 
Henry  Dalrymple,  Esq.  Party  in  this  Cause,  was  not  more 
than  nineteen  years  of  age  at  such  time,  and  further  he  can- 
not depose  to  the  said  Article,  save  that  the  said  John  Wil- 
liam Henry  Dalrymple,  Esq.  Party  in  this  Cause,  never  did 
to  the  knowledge  of  this  Deponent,  cohabit  with,  or  own  or 
acknowledge  the  said  Johanna  Gordon,  (now  calling  herself 
Dalrymple)  the  other  Party  in  this  Cause,  as  or  for  his  wife, 
or  that  she  was  ever  so  esteemed  or  reputed  to  be,  by  any 
person  whatsoever. 

HENRVPERRENNE. 


The  same  Witness  examined  on  the  Interrogatories  ad- 
ministered on  behalf  of  Johanna  Dalrymple,  Party 
in  this  Cause. 

1.  TO  the  first  Interrogatory  the  Respondent  answers. 
That  he  was  in  the  service  of  the  Producent,  as  his  own  man, 
from  the  month  of  October  or  November  1803,  till  the  month 
of  June  1807,  and  did  accompany  him  to  Scotland  in  the 
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spring  of  the  year  1804.  That  the  Producent  remained  in 
Scotland  no  longer  than  the  21st  daj  of  July  in  that  year, 
which  was  the  day  he  left  Dunbar,  (the  last  place  he  stopt  at 
in  Scotland)  on  his  way  to  Halifax.  That  he  never  was  with 
the  Producent  at  the  house  of  Charles  Gordon,  Esq.  the 
father  of  the  Ministrantat  Edinburgh,  or  at  his  country-seat 
at  Braid,  but  hath  heard  and  believes  that  the  Producent  did 
often  visit  at  both  the  said  houses,  and  that  many  of  such 
visits  were  made  to  her,  the  Ministrant,  privately  at  both 
those  places,  and  further  he  cannot  answer  the  said  Inter- 
rogatory. 

2.  To  the  second  Interrogatory  the  Respondent  answers, 
That  he  never  did  accompany  the  Producent,  daring  any 
visits  of  his  to  the  Ministrant,  and  does  not  of  his  own  know- 
ledge know  that  he  made  any  such  visits,  but  saith  that  he  was 
missing  several  niglits  from  the  barracks  near  Edinburgh, but 
cannot  say  on  what  particular  nights,  nor  on  how  many  he 
was  so  missing,  but  hath  heard  and  believes,  that  on  some 
of  those  nights  he  the  Producent  was  in  the  house  of  the 
Ministrant's  father,  at  Edinburgh  or  Braid,  and  that  he  was 
privately  admitted,  and  privately  retired  therefrom,  but  he 
knows  not,  and  never  heard  at  what  hour  the  Producent 
usually  arrived  at  Edinburgh,  or  at  Braid,  when  on  such  pri- 
vate visits,  or  at  what  hour  he  retired,  except  that  he  was  al- 
ways at  morning  and  evening  parades ;  and  further  he  can- 
not answer. 

HENRY  PERRENNE 

Same  day. 

Repeated  and  acknowledged  before 
Dr.  LusHiNGTON,  Surrogate. 

Pres.  Mark  Morley, 
Notary  Public. 
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On  (he  Allegation  and  Exhibits  given  on  be- 
half of  Mr.  Dalrymple. 


8tli  August,  1810. 

RICHARD  TOULMIN  NORTH,  of  Lower  Gros- 

vcnor   Street,  in  tlie  County  of  Middlesex,    Esq. 

aged  twenty-eight  years,  a  Witness,  produced  and 

sworn. 

1.  TO  the  first  article  of  the  said  Allegation  the  Deponent 
saith.  That  he  hath  known  and  beenintimately  acquainted  with 
the  articulate  John  William  Henry  Dalrymple,  Esq.  Pariy  in 
this  Cause  about  six  years,  and  came  first  to  know  him  after  liis 
return  to  England  from  Scotland,  where  he  had  been  with  the 
Fifth  Regiment  of  Dragoon  Guards,  in  which  regiment  he 
was  an  officer.  And  he  saith  that  he  understood  and  believes 
tliat  the  said  John  William  Henry  Dalrymple  was  and  is  the 
son  of  theHonourable  General  William  Dalrymple,  who  lived 
at  Chelsea  Hospital.  And  the  Deponent  once  walked  with 
the  said  John  William  Henry  Dalrymple  to  his  said  father's 
house,  but  did  not  go  into  the  same,  and  never  was  introduced 
to  his  said  father.  And  further  to  the  said  article  he  cannot 
depose,  save  that  when  he  first  became  acquainted  with  the 
said  John  William  Henry  Dalrymple,  he  the  said  John  Wil- 
liam Henry  Dalrymple  was  about  twenty  years  of  age.  And 
save  also  that  since  their  said  acquaintance  commenced  as 
aforesaid,  he  the  Deponent  never  knew  the  said  John  Wil- 
liam Henry  Dalrymple  and  the  articulate  Johanna  Gordon 
(now  calling  herself  Dalrymple)  Party  in  this  Cause,  to  live 
and  cohabit  together  as  husband  and  wife,  or  ever  knew  him 
the  said  John  William  Henry  Dalrymple  to  own  or  acknow- 
ledge her  as  his  wife,  or  that  they  were  ever  esteemed  or  re- 
puted to  be  husband  and  wife  by  any  person  whatever. 

4.  To  the  fourth  article  of  the  said  Alk-gation  the  Depo- 
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hent  saith,  Tiiat  sometime  prior  to  the  solemnization  of  tlie 
marriage  now  to  be  deposed  of,  lie  knew  that  the  said  John 
W^illiam  Henry  Dalrymple,  Esq.  Party  in  tliis  Cause,  was 
paying  his  addresses  in  the  way  of  marriage  to  the  articulate 
Laura  Dalrymple,  then  Laura  Maimers,  spinster,  and  that 
they  -vere  to  be  married  together,  and  on  the  evening  of  the 
day  prior  to  the  day  that  such  marriage  was  solemnized  be- 
tween them,  which  hapj^cned  rather  more  than  two  years  ago 
to  the  best  of  his  recollection,  but  the  particular  day  of  the 
month  he  is  unable  to  set  forth,  he  the  Deponent  received  a 
note  or  letter  from  the  said  John  William  Henry  Dalrymple, 
infonning  the  Deponent  that  he  was  to  be  married  on  the  next 
day,  and  requesting  him  to  be  present  at  the  ceremony,  and 
accordingly  the  Deponent  on  the  next  day  about  the  time  ap- 
pointed, went  to  the  said  John  William  Henry  Dalrymple's 
lodgings,  and  finding  that  he  was  gone  to  the  parish  cliurch 
of  Saint  Mary  Le  Bone,  he  followed  him  there,  where  he 
found  the  said  Laura  Dalrymple,  then  Laura  Manners, 
spinster,  (whom  the  Deponent  knew  to  be  the  daughter  of 
Lady  Louisa  Manners,  by  having  met  her  in  parties,  but  had 
no  previous  acquaintance  with  her)  and  him  the  said  John 
William  HenryDalrymple,  and  also  a  Major  Morgan  (a  friend 
of  the  said  John  Wra.  Henry  Dalrymple)  and  aMr.  Robinson  a 
solicitor,  and  he  then  and  there  saw  them  the  said  John  Wil- 
liam Henry  Dalrymple,  one  of  the  Parties  in  this  Cause,  and 
Laura  Manners  (now  Dalrymple)  joined  together  in  holy 
matrimou}',  according  to  the  rites  and  ceremonies  of  the 
church  of  England  as  by  law  established,  by  a  priest  or  minis- 
ter of  the  church  of  England,  and  minister  of  the  said  parish- 
church  (but  v,ho  was  and  is  a  stranger  to  the  Deponent)  who 
then  and  there  pronounced  them  to  be  lawful  husband  and 
wife  in  the  presence  of  the  Deponent  and  of  the  said  Majpr 
Morgan  and  Mr.  Robinson,  who  all  three  signed  the  entry  of 
the  said  marriage,  made  in  the  register-book  of  marriages 
kept  for  the  said  parish,  as  witnesses  of  the  same.  And  he 
further  saith  that  he  knows  the  said  marriage  was  so  solem- 
nized, in  virtue  of  a  licence  previously  obtained  for  that  pur- 
pose (though  he  knows  not  from  whom  it  was  obtained)  and  that 
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at  such  time  he  the  said  John  William  Henry  Dalrymple 
was  of  the  parish  of  Saint  George  Hanover  Square,  in  the 
County  of  Middlesex,  and  upwards  of  twenty-one  years  of 
age,  and  that  lie  considered  himself  a  bachelor,  and  free  from 
all  mati  imonial  contracts  and  engagements,  and  she  the  said 
Laura  Dalrymple  formerly  Manners,  was  a  spinster,  and  up- 
wards of  twenty-one  years  of  age  at  the  time  of  such  aforesaid 
marriage,   and  further  to  the  said  Article  he  cannot  depose. 

5.  I'o  the  fifth  article  of  the  said  Allegation  and  to  the 
Paper- Writing  or  Exhibit  marked  with  the  letter  (C)  therein 
pleaded  and  propounded  to  be  and  contain  a  true  copy  of  the 
entry  of  the  marriage  of  them  the  said  John  William  Henry 
Dalrymple  and  Laura  IManners  (now  Dalrymple)  the  same 
having  been  now  produced  and  shewn  to  the  Deponent,  and 
carefully  viewed  and  perused  by  him,  he  saith  that  he  is  cer- 
tain that  John  William  Henry  Dalrymple,  whose  name  ap- 
pears thereto,  and  is  by  mistake  called  in  the  body  of  the 
said  Exhibit  John  Dalrymple  Esq.  and  John  William  Henry 
Dalrymple,  Esq.  the  Party  in  this  Cause,  whom  he  as  afore- 
said saw  married  to  the  said  Laura  Manners  now  Dalrymple, 
was  and  is  one  and  the  same  person  and  not  divers,  and  further 
to  the  said  Article  he  cannot  depose. 

6.  To  the  sixth  article  of  the  said  Allegation  the  Deponent 
saith,  That  immediately  after  the  solemnization  of  the  said 
marriage  they  the  said  John  AVilliam  Henry  Dalrymple  and 
Laura  Dalrymple  his  wife,  went  to  live  and  cohubit  together 
at  bed  and  board  as  lawful  husband  and  wife,  and  as  he  be- 
lieves consummated  their  said  marriage,  and  they  so  lived 
and  cohabited  together  at  various  places,  viz.  at  Stratford 
Place  and  Portman  Square,  in  the  County  of  Middlesex,  and 
other  places,  at  both  which  places  he  the  Deponent  hath  m;my 
times  visited  them,  and  he  still  contir.ues  to  visit  them  at  the 
last  mentioned  place,  where  they  at  this  present  time  live  and 
cohabit  together  as  lawful  husband  and  wife.  And  he  further 
saith  that  ever  since  they  the  said  John  William  Henry  Dal- 
rymple and  Laura  Dalrymple  have  so  lived  and  cohabited 
together,  they  have  constantly  and  upon  all  occasions  owned 
and  acknowledged,  and  do  at  this  present  time  own  and  ac- 
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knowledge  each  otlier  as  and  for  lawful  husband  and  -wife, 
and  they  were  and  are  so  commonly  accounted,  reputed,  and 
taken  to  be  by  and  amongst  their  neighbours,  friends,  ac- 
quaintances and  others,  and  are  visited  as  such.  And  further 
he  cannot  depose.  R.  T.  NORTH. 

Same  day, 

Repeated  and  acknowledged  before 
Dr.  Parson,  Surrogate. 

Pres.  Mark  Morlfy, 
Not.  Pub. 


On  the  Allegation  and  Exhibits  given  on  behalf 
of  Mr.  Dalrymple. 


20th  August  1810. 
ADAM  ORMSBY,  Esq.  Captain  in  his  Majesty's 
Fifth  Regiment  of  Dragoon  Guards,  at  present  in 
Colchester,  in  the  County  of  Essex,  aged  twenty- 
eight  years,  a  Witness,  produced  and  sworn. 

1.  TO  the  first  article  of  the  said  Allegation  the  Deponent 
saith,  That  he  is  Captain  in  his  Majesty's  Fifth  Regiment  of 
Dragoon  Guards,  and  hath  so  been  for  about  six  years  and  a 
half  past.  That  being  with  the  troop  which  he  commanded 
in  the  said  regiment  at  Newcastle  upon  Tyne,  about  two  or 
three  months  prior  to  the  25th  day  of  March  1804,  he  was  at 
that  time  and  place  joined  by  the  articulate  John  William 
Henry  Dalrymple,  Party  in  this  Cause,  who  was  then  ap- 
pointed a  Cornet  in  his  the  Deponent's  said  Troop,  and  whom 
the  Deponent  at  that  time  understood  to  be  the  son  of  the 
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Honourable  General  William  Dalrymple,  though  such  was 
the  first  time  he  had  ever  been  introduced  to  him,  and  after 
being  so  at  Newcastle  upon  Tyne  together  aboat  two  or  three 
months  with  the  said  troop  which  the  Deponent  commanded, 
they  marched  therewith  from  Newcastle  upon  Tyne  to  Piers- 
hill  Barracks,  near  Edinburgh,  on  the  25ih  day  of  March,  in 
the  said  year  1804,  which  barracks  tliey  did  not  reach  till 
the  fifth  day  of  April  in  the  same  year,  and  he  the  said  John 
AVilliam  Henry  Dalrymple  remained  from  that  time  with  the 
said  troop  quartered  in  the  said  barracks  for  about  two  or  three 
months,  to  the  best  of  the  Deponent's  recollection,  and  then 
he  was  sent  to  Dunbar  in  Scotland,  shortly  after  which  (but 
the  precise  time  the  Deponent  is  unable  to  set  forth)  he  the 
said  John  William  Henry  Dalrymple  Esq.  was  sent  on  the 
recruiting  service  into  Yorkshire,  and  save  his  being  so  as 
aforesaid  quartered,  the  Deponent  is  certain  that  the  said 
John  WUliam  Henry  Dalrymple  did  not  at  any  time  since 
the  Deponent's  first  knowledge  of  him  reside  at  any  place  in 
Scotland  previous  to  being  so  sent  into  Yorkshire  on  the  re- 
cruiting service  ;  And  this  Deponent  further  saith  that  at  the 
time  he  the  said  John  William  Henry  Dalrymple,  so  as  afore- 
said, joined  the  said  regiment  at  Newcastle  upon  Tyne,  and 
when  he  was  with  the  same  in  Scotland  as  aforesaid,  he  was  a 
young  man,  under  the  age  of  twenty-one  years,  and  as  the 
Deponent  verily  believes  not  more  than  about  nineteen  years 
of  age,  and  the  Deponent  never  knew  or  understood  that  he 
the  said  John  William  Henry  Dalrymple  and  the  articulate 
Johanna  Gordon  ever  cohabited  together  as  lawful  husband 
and  wife,  or  that  they  were  ever  esteemed  or  reputed  so  to  be 
by  any  persons  whatever.  And  further  he  cannot  depose  to 
the  said  article. 

A.  ORMSBY,  Capt.  5th  D.  Gds. 

Same  day, 

Repeated  and  acknowledged  before 
Dr.  Stgddart,  Surrogate. 

Pres.  Mark  MoRLEY, 
Not.  Pub. 
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On  the  Allegation  and  Exhibits  given  on  behalf 
of  Mr.  Dalrymple. 


27th  August,  1810. 

HENRY  BROWN,  at  present  employed  as  a  labourer 

in  the  Hon.  East  India  Company's  Warehouses  in 

Fenchurch   Street,   London,   aged  thirty  years,  a 

Witness  produced  and  sworn. 

1.  TO  the  <irst  pirfick  nf  ihe  s^id  Allegation  the  Deponent 
saith,  That  in  the  iutter  end  of  the  year  1803,  and  beginning 
of  the  year  1804,  he  lived  in  the  service  of  a  Mr.  Surtees  a 
solicitor  at  Newcastle  upon  Tyne,  and  first  came  to  know 
the  person  of  the  articulate  John  William  Henry  Dalrym- 
ple, Esq.  Party  in  this  Cause,  early  in  the  said  year  1804, 
and  about  three  months  before  his  Majesty's  Fifth  Regiment 
of  Dragoon  Guards,  which  was  quartered  at  Newcastle  upon 
Tyne,  marched  from  that  place  for  Scotland,  and  which, 
to  the  best  of  his  recollection  happened  in  the  latter  end  of 
the  month  of  March,  oi;  beginning  of  the  month  of  April, 
in  that  year,  he  the  said  John  William  Henry  Dalrymple 
having  joined  the  said  regiment  at  Newcastle  aforesaid,  as  a 
cornet  therein,  and  being  in  consequence  thereof  often  seen 
by  the  Deponent  .whilst  the  said  regiment  lay  at  Newcastle 
subsequently  to  his  having  so  joined  the  same  in  the  early 
part  of  the  said  year,  t!iat  he  well  remembers  the  said  re- 
o-iraent  so  as  aforesaid,  marched  from  Newcastle  upon  Tyne 
for  Scotland,  at  or  about  the  time  before  set  forth,  and  that 
the  troop  to  which  the  said  John  William  Henry  Dalrymple 
was  appointed,  also  marched  therewith;  and  he  this  De- 
ponent having  afterwards  given  warning  to  leave  the  place 
he  was  so  in  at  Newcastle,  and  having  received  information 
that  the  said  John  William  Henry  Dalrymple  Party  in  this 
Cause  (who  was  then  at  Piershill  Barracks  with  his  Majesty's 
said  Regiment  of  Dragoon  Guards)  was  in  want  of  a  groom. 
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he  proceeded  from  Newcastle  aforesaid,  to  Picrshill  Barracks 
to  get  such  place  in  the  said  John  William  Henry  Dalrym- 
pie's  service,  and  was  accordingly  engaged  by  him,  and  en- 
tered his  service  as  his  groom  on  the  10th  day  of  the  month  of 
May,  in  the  said  year  1804,  and  continued  therein  about  three 
years  and  two  months  ;  and  he  saith  that  it  was  his  constant 
duty  to  ride  with  the  said  John  William  Henry  Dalrymple 
whenever  he  went  out  on  horseback,  or  in  his  curricle,  after 
the  Deponent  so  entered  his  service,  and  from  so  being  con- 
stantly with  his  said  master,  knows  that  he  remained  quartered 
with  the  said  regiment  in  Piershill  Barracks  for  about  a 
month  after  the  Deponent  so  first  entered  his  service,  and 
that  he  then  marched  with  part  of  the  said  regiment  from 
thence  to  Belhaven  barriicks  near  Dunbar,  attended  b}'  the 
Deponent  and  Henry  Perrenne  his  valet,  where  he  remained 
quartered  there  about  six  weeks,  and  then  (to  wit)  on  the 
21st  day  of  July,  in  the  said  year  1804,  he  the  said  John 
"William  Henry  Dalrymple,  proceeded  from  the  last  men- 
tioned place  with  his  father,  the  Honourable  General  Dal- 
rjmple  for  Yorkshire,  being  ordered  to  join  a  part  of  the 
said  regiment  then  on  the  recruiting  service  at  Halifax,  and 
the  Deponent  followed  his  said  master  on  the  next  day  with 
the  curricle  and  his  horses,  and  joined  him  in  Yorkshire,  and 
he  is  certain  that  the  said  John  William  Henry  Dalrymple, 
Party  in  this  Cause,  did  not  reside  at  any  place  in  Scotland 
from  the  tune  of  the  Deponent's  first  knowledge  of  him  as 
aforesaid,  and  during  the  whole  time  the  Deponent  so  re- 
mained in  such  his  service,  save  and  except,  whilst  he  the 
said  John  William  Henry  Dalrymple  was,  as  aforesaid, 
quartered  in  barracks  in  that  country;  and  further  saith,  to 
the  said  article,  he  cannot  depose  save  that  the  said  John 
William  Henry  Dalrymple  was  only  about  nineteen  years 
of  age  when  the  Deponent  went  into  his  service  as  aforesaid, 
and  that  he  does  not  know,  never  heard,  and  does  not  believe 
that  the  said  John  William  Henry  Dalrymple,  Party  in  this 
Cause,  and  the  articulate  Johanna  Gordon  ever  lived,  or 
cohabited  together  as  lawful  husband  and  wife,  or  that  they 
were  ever  esteemed  or  reputed  so  to  be  by  any  person  whatever. 

HENRY  BROWN. 
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The  same  Witness  examined  on  the  Interrogatories 
administered  on  behalf  of  Johanna  Dalrymple,  Party 
in  this  Cause. 

1.  TO  the  first  Interrogatory  the  Respondent  answers, 
Thai  he  was  in  the  service  of  the  said  Producent  as  his 
groom,  for  about  three  years  and  two  months,  from  the  10th 
day  of  May,  IS04,  at  which  last  mentioned  time,  the  Res- 
pondent joined  him  at  Picrshill  Barracks  near  Edinburgh, 
and  he  knows  that  the  Producent  did  not  remain  longer  in 
Scotland  than  the  2Ist  day  of  July  1804,  when  he  left  Bel- 
haven  barracks  near  Dunbar,  to  go  on  the  recruiting  service 
at  Halifax ;  That  the  Producent  (whilst  he  so  remained  in 
Scotland)  was  in  the  frequent  habit  of  visiting  at  the  house 
of  Charles  Gordon,  Esq.  the  Father  of  the  Miuistrant,  both 
at  Edinburgh  and  at  his  country  house  about  two  miles,  or 
two  miles  and  a  half  from  that  city,  the  name  of  which  place 
he  knows  not,  but  he  does  not  know,  and  hath  no  reason 
to  believe  that  such  visits  were  made  to  the  Ministrant  pri- 
vately, excepting  that  he  the  Producent  used  to  tell  the  Res- 
pondent, when  he  Avent  with  notes  to  the  said  Johanna  Gor- 
don, to  take  care  and  not  let  her  father  see  him  the  Respon- 
dent; for  he  saith,  that  in  other  respects  the  Producent's 
visits  to  the  Ministrant  appeared  to  have  been  made  openly 
and  publicly,  as  he  used  to  go  in  the  day  time,  and  they 
were  in  the  habit  of  riding  out  together  in  the  Pro- 
ducent's curricle  frequently,   and  further  he  cannot  depose, 

2.  To  the  second  Interrogatory  the  Respondent  answers, 
That  he  often  accompanied  the  Producent  during  such  his 
visits  to  her  father's  house  at  Edinburgh,  but  he  cannot  set 
forth  the  days  upon  which  it  was  he  so  attended  the  Pro- 
ducent there,  except  that  it  was  between  the  said  10th  of 
May  and  J 8th  of  July  1804,  for  he  saith,  that  on  the  said 
I8th  of  July,  he  attended  the  Producent  his  master  to  the 
said  Charles  Gordon's  country  house  near  Edinburgh,  where 
he  the  Producent  dined,  which  was  the  only  time  the  Res- 
pondent accompanied  him  there.  And  he  saith  that  on  the 
night  of  the  said  1 8th  of  July  (Avhich  was  the  last  time  the 
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PiodticeiU  was  in  or  near  Edinburgh  in  the  said  year  1804) 
the   Respondent  by  the  orders   of  his   said  master,  waited 
with  tlie  curricle  at  tlie  said  house  of  the  said  Charles  Gor- 
don, Esq.   till  about  twelve  o'clock,  when  he  the  Producent 
came  out  of  the  said  house,  and  got  into  the  curricle  and 
rode  away  therein  about  a  mile  on  the  road  towards  Edin- 
burgli,  and  then  he  desired  the   Respondent  to  stop,  and 
having  told  the  Respondent  to  go  and  put  up  his  horses  at 
EditiOnro-h,   and  lo  meet   him   again  at  that  same  spot  at 
six  o'clock  the  next  morning  with  the  curricle,  he  the  Pro- 
ducent  then   got   out  and   v/alked   back   towards  the   said 
Charles  Gordon's  house,  and  the  Respondent  accordingly  on 
the  next  morning  at  six  o'clock  met  the   Producent  at  the 
appointed   spot,   and   brought   him  in  his   said  curricle  to 
Haddington,  from  whence  he  went  in  a  chaise  to  the  house  of 
a  Mr.  Nisbet  in  the  neighbourhood  of  that  town,  where  the 
Producent's  father  was  was  then  staying;  that  from  what  he 
hath   heiein   before  deposed,  he  does  believe  that  the  Pro- 
ducent did  on  the  night  of  the  said  18th  of  July  go  back  to  and 
remain  in  the  said  Mr.  Gordon's  country  house,  and  excepting 
on  that  occasion  he  saith  he  hath    no   knowledge  whatever 
from  information  or  otherwise,  and  cannot  form  any  belief 
whether  the  Producent  was  during  any  other  niglit,  at  either 
of  the  said  Mr.  .Gordon's  said  houses,  nor  whether  he  was 
or   was   not  privately  admitted,  or  did  or  did  not  privately 
retire  therefrom,  and   further  to  the  said  Interrogatory  he 
cannot  answer. 

HENRY  BROWN. 

Same  day, 

Repeated  and  acknowledged  before 
Dr.  Daubeny  Surrogate. 

Pres.  Mark  P*IorleYj 
Notary  Public. 
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On  the  Allegation  and  E?vHIbits  given  on  behalf 
of  Mr.  Dalrymple. 


29th  August,  1810. 
WILLIAM  BOOKER  CHADWICK,  of  Doctors 
Commons   Loudoiij    Gentleman,    aged  upwards  of 
thirtj-four  years,  a  Witness  produced  and  sworn. 

5.  TO  the  fifth  article  of  the  said  Allegation  and  to  the 
Paper  Writing  or  Exhibit  marked  with  the  letter  (C)  therein 
pleaded,  and  to  the  said  Allegation  annexed,  the  Deponent 
saith  that  on  the  fourth  day  of  November  last,  he  did  attend 
and  search  the  register-book  of  marriages,  kept  for  the 
parish  of  St.  Mary-le-bone,  in  the  county  of  Middlesex,  for 
the  original  entry  therein  of  tlie  marriage  of  John  William 
Henry  Dalrymple,  Esq.  and  Laura  Manners,  and  having 
found  the  same,  he  did  take  an  exact  copy  thereof,  and  did 
afterwards  carefully  examine  and  compare  the  same  with 
its  said  original,  remaining  in  the  said  register  book  and 
did  find  the  same  to  agree  therewith,  and  in  testimony  thereof 
he  did  write  and  subscribe  his  name  to  a  certificate  to  that 
effect  at  the  foot  or  bottom  of  such  certificate,  and  the  Depo- 
nent having  now  been  shewn,  and  having  carefully  viewed 
and  perused  the  said  Paper  Writing  or  Exhibit  marked  (C) 
he  saith  that  the  whole  body  series  and  contents  of  the  said 
Exhibit,  and  the  name  "  W.  B.  Chadwick,"  set  and  sub- 
scribed to  the  certificate  written  at  the  bottom  thereof,  were 
and  are  all  of  the  proper  hand-writing  and  subscription  of 
him  the  Deponent,  and  he  thereby  knows  the  same  to  be 
the  very  same  copy  of  the  entry  of  the  aforesaid  marriage, 
■vyhich  he  copied  from  and  afterwards  carefully  examined  and 
collated  and  found  to  agree  with  the  aforesaid  original  entry 
thereof  remaining  in  the  register  book  of  marriages,  kept  for 
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the  said  parish  of  St.  Mary-le-bone,  at  the  time  and  in  the 
iianner  hereinbefore  deposed,  and  further  he  cannot  depose. 

W,  B.  CHADWICK. 

Same  day. 

Repeated  and  acknowledged  before 
Dr.  Stoddaut,  Surrogate. 

Prcs.  Mark  Morley, 
Notary  Public. 


On  the  Allegation  and  Exhibits  given  on  behalf 
of  Mr.  Dalrymple. 


29th  August,  1810. 
GEORGE  ROBINSON  of  Stratton  Street,  Piccadilly 
in  the  County  of  Middlesex,  Esq.  aged  thirty-four 
years,  a  Witness  produced  and  sworn. 

4.  TO  the  fourth  article  of  the  said  Allegation  the  Depo- 
nent saith,  that  he  hath'  known  the  articulate  Laura  Dal- 
rymple, formerly  Laura  Manners,  Spinster,  wife  of  John 
William  Henry'  Dalrymple,  Esq.  Party  in  this  Cause,  for 
several  years  last  past,  and  when  she  was  about  to  be  married 
to  her  said  husband  (to  wit)  sometime  in  or  about  the  month 
of  May  in  the  said  year  1808,  he  the  Deponent  being  in  the 
profession  of  the  law,  was  employed  to  prepare  the  settle- 
ment which  was  made  and  entered  into  on  that  occasion,  in 
consequence  whereof  he  became  acquainted  with  him  the  said 
John  William  Henry  Dalrymple,  Party  in  this  Cause,  and 
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•vvhon  the  said  parties  were  married  he  was  present  at  the 
ceremony,  and  gave  her  the  said  Laura  Dalrymple,  then 
Laura  Manners  Spinster  away,  and  he  saith  that  they  the 
said  John  William  Henry  Dalrymple  and  Laura  Dalrymple 
were  so  married  on  the  second  day  of  June  in  the  said  year 
1808,  according-  to  the  rites  and  ceremonies  of  the  church  of 
England,  as  by  law  established,  in  the  parish  church  of 
St.  Mary-le-bone  in  the  county  of  Middlesex,  by  a  priest 
or  minister  in  holy  orders  of  the  said  church,  in  pursuance 
of  a  licence  duly  obtained  for  that  purpose  from  the  proper 
office  at  Doctors  Commons,  and  at  the  aforesaid  ceremony, 
there  were  also  present  a  Mr.  North  and  a  Major  Morgan, 
■who  witli  the  Deponent  subscribed  their  names  as  witnesses 
to  the  entry  of  the  said  marriage,  then  duly  made  and 
entered  in  the  register-book  of  marriages,  kept  for  the  said 
parisli ;  and  he  further  saith,  that  at  the  time  of  the  aforesaid 
marriage,  she  the  said  Laura  Dalrymple  was  living  with  her 
sister,  the  Dutchess  of  St.  Albans,  in  Stratford  Place,  in  the 
parish  of  St.  Mary-le-bonCj  and  was  a  Spinster,  and  upwards 
of  twenty-one  years  of  age,  anri  for  any  thing  tlie  Deponent 
knows  to  the  contrary,  the  said  John  William  Henry  Dal- 
rymple was  a  batchelor,  and  upwards  of  twenty-one  years  of 
age,  and  further  to  the  said  article  he  cannot  depose. 

5.  To  the  fifth  article  of  the  said  Allegation,  and  to  the 
paper  writing  or  Exhibit  marked  with  the  letter  (C)  therein 
pleaded  to  be  and  contain  a  true  copy  of  the  entry  of  the 
marriage  of  them  the  said  John  William  Henry  Dalrymple, 
Esq.  party  in  this  cause,  and  Laura  Dalrymple,  formerly 
Manners,  the  same  having  been  now  produced  and  shewn 
to,  and  carefully  viewed  and  perused  by  the  Deponent,  he 
saith  that  he  hath  not  a  doubt  but  does  verily  believe  from 
the  purport  and  contents  of  the  said  Exhibit,  that  John 
W^illiara  Henry  Dalrymple  whose  name  appears  subscribed 
thereto,  and  who  is  by  mistake  called  in  the  body  of  the 
said  Exhibit,  John  Dalrymple,  Esq.  and  John  WilliamHenry 
Dalrymple,  Esq.  the  Party  in  this  Cause,  hereinbefore  de- 
posed of  particularly,  v/as  and  is  one  and  the  same  person 
and  not  divers,  and  further  to  the  said  article  he  cannot  depose. 

6.  To  the  sixth  article  of  the  said  Allegation,  the  Deponent 
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sailh,  That  immediately  after  the  solemnization  of  the  said 
marriage,  they  the  said  Jolin  William  Henry  Dalrymple, 
Esq.  and  Lanra  Dalrymple  his  wife  set  off  together  for 
Rocliester  as  he  believes,  and  on  their  return  to  London,  took 
up  Iheir  abode  at  the  Clarendon  hotel  in  Bond  Street,  and 
afterwards  in  Portman  Square,  wlierc  they  at  present  live 
and  reside,  and  at  both  which  places  the  Deponent  hath  often 
dined  with  them,  and  he  saith  tliat  ever  since  their  said  mar- 
riage, they  have  lived  and  cohabited,  and  still  do  live  and 
cohabit  together  in  every  respect  as  lawful  husband  and 
wife,  wliich  they  have  always  owned  and  acknowledged 
each  other  to  be,  and  as,  and  for  such  tliey  have  always  been 
and  still  are  visited,  an  commonly  accounted,  reputed,  and 
taken  to  be  by  and  amongst  their  neighbours,  friends,  ac- 
quaintances and  others,  and  further  he  cannot  depose. 

G.  ROBINSON. 

Same  day, 

Repeated  and  acknowledged  before 
Dr.  Stoddart,  Surrogate. 

Pres.  Mark  Morley, 
Notary  Public. 


On  the  Allegation  and  Exhibits  given  on  behalf 
of  Mr.  Dalrymple. 


15th  December,  1810. 

GEORGE  WYNDHAM,   Esq.  a  Captain  in  his 

Majesty's  First  Regiment  of  Foot  Guards,  aged 

twenty -three  years,  a  Witness  produced  and  sworn. 

1.  TO  the  first  article  of  the  said  Allegation  the  Deponent 
saith.  That  he  hath  known  the  articulate  John  William 
Henry  Dalrymple,  Esq.  Party  in  this  Cause,  for  upwards  of 
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ten  jears  last  past  Mlulst  he  lived  v,illi  his  father  the  Hon. 
General  Vv^illiam  Dalrymple  at  Clielsca  Hospital,  where  he 
continued  to  live  and  reside  with  his  said  fatiier  till  he  joined 
his  Majesty's  I'ifth  Regiment  of  Dragoon  Guards  as  a  cornet, 
as  will  be  hereafter  deposed,  and  he  saith  that  he  was  himself 
a  cornet  in  his  Majesty's  said  Fifth  Re:i^iment  of  Dragoon 
Guards,  and  was  with  the  said  regiment  when  the  said  John 
William  Henry  Dalrymple  joined  the  same  as  a  cornet,  en 
or  about  the  26th  of  October  1803,  at  York,  after  which 
time  (to  wit)  in  the  month  of  December  in  the  same  year, 
he  the  said  John  William  Henry  Dalrymple,  marched  with 
the  troop  to  which  he  belonged  to  Newcastle  upon  Tyne, 
from  whence  he  afterwards  marched  with  his  said  troop  to 
Scotland,  where  he  arrived  in  the  latter  end  of  March,  or 
beginning  of  April  in  the  year  1804,  and  went  with  the  said 
regiment  into  Picrshill  Barracks  near  Edinburgh,  wliere  ike 
Deponent  joined  the  said  regiment  in  a  few  days  afterwards, 
and  knows  that  during  the  months  of  ^Ipril,  May,  and  June, 
and  part  of  the  month  of  July,  in  the  said  year  1804,  he  the 
said  John  AVilliam  Henry  Dalrymple  was  quartered  in 
Piersliill  Barracks  aforesaid,  and  at  other  places  near  thereto, 
and  that  on  or  about  the  14th  day  of  the  said  month  of  July 
he  the  said  John  William  Henry  Dalrymple,  in  consequence 
of  orders  which  he  received  for  that  purpose  removed  with 
part  of  his  said  corps  to  Halifax  in  Yorkshire  on  the  recruit- 
ing service,  and  the  Deponent  is  certain  from  the  knowledge 
he  had  of,  and  his  acquaintance  with  the  said  John  William 
Henry  Dalrymple,  Party  in  this  Cause,  that  except  his  being 
as  aforesaid  quartered  Avith  his  said  regiment  in  Piershill 
Barracks  and  in  the  neiglibourhood  thereof,  he  never  resided 
in  Scotland  down  to  the  time  he  the  Deponent  went  to  Ireland 
in  the  month  of  April,  or  May  1805,  and  he  further  saith 
that  he  very  well  knew  that  the  said  John  William  Henry 
Dalrymple  became  acquainted  and  was  intimate  with  the 
articulate  Johanna  Gordon,  whilst  he  so  as  aforesaid  re- 
mained with  his  regiment  in  the  said  barracks  near  Edin- 
burgh, at  which  time  he  was  not  more  than  about  nineteen 
years  of  age,  but  the  Deponent  never  knew  that  the  said 


olix 

John  "William  Henry  Dalrjmple  cohabited  with  her  the 
said  Johanna  Gordon  as  his  wife,  or  that  ihey  were  ever 
considered  or  reputed  to  be  lawful  husband  and  wife  by  any 
person  whatever,  and  further  he  cannot  depose. 

3.  To  the  third  article  of  the  said  Allegation  and  to  the 
Paper-Writings  or  Exliibits  marked  (A  and  B)  therein 
pleaded  and  referred  to,  the  Deponent  saith,  That  he  also 
knew  and  was  well  acquainted  with  the  articulate  Johanna 
Gordon  "whilst-he  remained  in  Scotland,  which  was  till  about 
two  or  three  months  after  the  said  John  W^illiam  Henry 
Dairy inple  went  as  aforesaid  to  Halifax,  and  though  he  does 
not  remember  ever  to  have  seen  her  write,  he  hath  seen  many 
letters  of  her  writing  to  the  said  John  William  Henry 
Dalrymple,  and  he  once  received  a  letter  from  her  himself, 
and  judging  from  the  similitude  of  the  hand-writing  of  the 
said  two  Paper- Writings,  marked  (A  and  B)  which  are  now 
produced  and  shewn  to  him  totliat  ofthe  aforesaid  letter  which 
he  received  from  the  said  Johaima  Gordon,  and  those  which 
were  sent  to  the  said  John  William  Henry  Dalrymple,  he  is 
of  opinion  and  believes  that  the  whole  body,  series  and  con- 
tents ofthe  said  two  Exhibits  marked  (A.  and  B.)  the  latter 
of  which  is  contained  in  two  separate  pieces  of  paper,  and 
both  marked  (B)  and  the  subscription  to  the  first  ofthe  said 
Exhibits  and  the  superscription  on  both  were  and  are  ofthe 
liand- writing  and  subscription  of  the  same  person  who 
wrote  and  sent  the  aforesaid  letter  to  him  the  Deponent,  and 
and  those  to  the  aforesaid  John  William  Henry  Dalrymple, 
namely,  of  the  hand-writing  of  the  articulate  Johanna 
Gordon,  wiio  lived  at  Edinburgh,  and  at  Braid  near  Edin- 
burgh at  the  time  he  as  aforesaid  knew  her,  and  further  to 
the  said  article  he  cannot  depose. 

6.  To  the  sixth  article  ofthe  said  Allegation  the  Deponent 
saith,  That  since  he  quitted  the  said  fifth  regiment  of  Dragoons 
in  the  year  1805,  he  hath  been  abroad,  and  on  his  return  to 
England,  about  two  years  ago  or  rather  more,  he  found  that 
the  said  John  William  Henry  Dalrymple,  Party  in  this 
Cause  was  married  to  Miss  Laura  Manners,  the  daughter  of 
the  late  Sir  William  Manners,  and  that  they  were  living  and 
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cohabiting' together  as  lawful  husband  and  "wife-at  the  ClareU' 
(Ion  Hotel  in  Bond  Street,  in  the  county  of  Middlesex, 
Avhere  the  Deponent  was  introduced  by  the  said  John 
William  Henry  Dalrymple  to  his  said  wife,  and  afterwards 
to  wit  in  the  summer  before  last  he  met  them  at  Brighthelm- 
stonc,  Avhcrc  he  often  dined  with  and  visited  them,  since 
which  he  halh  many  times  visited  and  dined  with  them  at 
tlioir  house  in  Portman  Square,  and  is  still  in  the  habit  of  so 
doing,  and  wrll  knov/s  that  the  said  John  William  Henry 
Dalrymple  and  Laura  Dalrymple  formerly  Manners  his  wife, 
have  during  all  the  time  aforesaid  lived  and  cohabited  together 
as  lawful  husband  and  wife  and  still  continues  so  to  do,  and 
that  they  constantly  owned  and  acknowledged  each  other  as 
and  for  lawful  husband  and  wife,  and  are  so  commonly  reputed, 
accounted  and  taken  to  be  by  and  amongst  their  neighbours, 
friends,  acquaintances  and  others,  and  further  he  cannot  depose. 

G.  W  YNDHAM. 

Same  day. 

Repeated  and  acknowledged  before 
Dr.  Daubeny,  Surrogate. 

Pres.  Mark  Mo r ley. 
Notary  Public 


On  the  Allegation  and    Exhibits    given  on 
behalf  of  Mr.  Dalrymple. 


17th  December,  1810. 
CHARLES    CATCHMAYD   MORGAN,   of  No. 
21,  Howland  Street,  Fitzroy  Square,  in  the  County 
of  Middlesex,  aged  thirty-one  years,   a   Witness 
produced  and  sworn. 

4.  To  the  fourth  article  of  the  said  Allegation  the  Depo- 
nent saith,  that  he  hath  known  and  been  intimately  ac- 
quainted with  the  articulate  John  William  Henry  Dalrym- 
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pie  Esq.  Party  in  this  Cause  for  many  years,  and  prior  to 
to    his  marriage  with  the  articulate  Laura  Manners  now 
Laura  Dairy mple  his  wife;   knew  that  he  the  said  John 
William  Henry  Dalrymplewas  paying  his  addresses  to  her  in 
the  way  of  marriage,  andtliat  they  were  to  be  married,  though 
he  tlie  Deponent  had  not  then  seen  the   said  lady ;  and  he 
saith  that  when  the  time  for  such  marriage  being  solemnized 
between  the  said  John  William  Henry  Dalrymple  and  Laura 
Manners  now  Dalrymple  had  been  fixed  and  agreed  upon, 
he  the  Deponent  was  invited  to  be  present  at  that  ceremony 
by  him  the  said  John  William  Henry  Dalrymple,  and  ac- 
cordingly attended  and  was  present  thereat,    and  for  that 
purpose  went  and  met  the  said  parties  at  the  parish  church 
of  St.   Mary-le-bone  in  the  county  of  Middlesex  where  they 
were  so  to  be  married ^  and  he  was  then  and  there,  to  wit,  on 
or  about  the  2d   or  3d  day  of  June  in  the  Year  1808  intro- 
duced by  the  said  John  William  Henry  Dalrymple  to  the 
said  Miss  Laura  Manners  his  then  intended  wife,  and  he 
then  and  there  saw  him  the  said  John  William  Henry  Dal- 
rymple  Party  in  this  Cause  married  to  the  said  Laura  Man- 
ners now  Laura  Dalrymple,  according  to  the  rites  and  cere- 
monies of  the  church  of  England  as  by  law  established,  by 
a   priest  or  minister  in  holy  orders  of  the  said  church,  in 
pursuance  of  a  licence  previously  obtained  for  that  purpose  ; 
at  which  ceremony  there  were  also  present  a  Mr.  North  and 
a  Mr.   Robinson,  two  friends   of  the   said  John   William 
Henry  Dalrymple  ;     And  he  further  saith  that  at  the  time 
such  marriage  was  as  aforesaid  solemnized,  he  the  said  John 
William  Henry  Dalrymple  was  a  bachelor,  and  upwards  of 
twenty. one  years  of  age  as  he  the  Deponent  verily  believes, 
and  was  living  in  lodgings  in  Conduit  Street,  in  the  parish 
of  St.  George  Hanover  Square,  in  the  county  of  Middlesex, 
and  she  the  said  Laura  Manners  now  Dalrymple  was  till  then 
living  with  her  sister  the  Duchess  of  St.  Alban's,  in  Strat- 
ford Place  in  the  parish  of  St.  Mary-le-bone  aforesaid  as  he 
believes,  and  further  to  the  said  article  he  cannot  depose. 

5.  To  the  fifth  article  of  the  said  Allegation  and  to  the 
Paper- Writing  or  Exhibit  marked  with  the  letter  (C)  therein 
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pleaded  and  referred  lo,  as  containing  a  true  copy  of  the 
entrj  of  the  marriage  of  them  the  said  John  William  Henry 
Dalrymple  Esq.  and  Laura  Dalrymple,  formerly  Manners, 
hereinbefore  deposed  of,  the  Deponent  saith  that  at  the  time 
he  as  aforesaid  saw  the  said  two  persons  married,  he  attested 
the  original  entry  of  the  said  marriage  which  he  then  saw 
made  and  entered  in  the  register-book  of  marriages  kept  for 
the  said  parish,  as  one  of  the  witnesses  thereof,  and  the  said 
Paper- Writing  or  Exhibit  marked  with  the  letter  (C)  having 
been  now  produced  and  shewn  to  the  Deponent,  and  he  hav-> 
ing  carefully  viewed  and  perused  the  same,  he  saith  that  he 
hath  not  the  least  doubt  but  very  well  knows  and  is  certain 
that  John  William  Henry  Dalrymple  whose  name  appears 
subscribed  to  the  original  entry  of  which  the  said  Exhibit  pur- 
ports to  be  a  copy,  and  who  is  by  mistake  called  in  the  body  of 
the  said  Exhibit  "  John  Dalrymple  Esq."  and  John  William 
Henry  Dalrymple  Esq.  Party  in  this  Cause  by  him  the  De- 
ponent herein-before  deposed  of,  was  and  is  one  and  the  same 
person,  and  not  divers,  and  further  to  the  said  article  he 
cannot  depose. 

6.  To  the  sixth  article  of  the  said  Allegation  the  Depo- 
nent saith.  That  immediately  after  their  said  marriage,  they 
the  said  John  William  Henry  Dalrymple  Esq.  and  Laura 
Dalrymple  his  wife  went  to  Rochester,  where  they  consum- 
mated their  said  marriage,  and  where  the  Deponent  after- 
wards joined  them  and  remained  with  them  some  days ;  after 
which  they  the  said  John  William  Henry  Dalrymple  and 
Laura  Dalrymple  went  together  to  Brighthelmstone,  but  the 
Deponent  did  not  go  with  them  tliere,  since  which  (hey  have 
lived  together  at  divers  places,  particularly  in  Stratford  Place 
and  Portman  Square  in  the  county  of  Middlesex,  at  both  wh  ich 
last-mentioned  places  he  hath  visited  them,  and  he  knows  that 
they  then  and  there  lived  and  co-habited  together  in  every  re- 
spect as  lawful  husband  and  wife,  and  that  they  still  continue  so 
to  live  and  cohabit  together  in  Portman  Square  aforesaid,  where 
the  Deponent  is  still  in  the  habit  of  visiting  them ;  and  he 
lastly  saith  that  ever  since  their  said  marriage,  they  the  said 
John  William  Henry  Dalrymple  and  Laura  Dalrymple  hi* 
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wife,  have  constantly  owned  and  acknowledged  each  other 
as  lawful  husband  and  wife,  and  were  and  are  so  commonly 
accounted,  reputed,  and  taken  to  be  by  and  amongst  their 
neighbours,  friends,  acquaintances  and  others,  and  further  he 
cannot  depose. 

CHARLES  C.  MORGAN. 

Same  day. 

Repeated  and  acknowledged  before 
Dr.  Stoddart,  Surrogate. 

Pres.  Mark  MorleYj 
Notary  Public. 


On  the   Allegation   and    Exhibits  given  on 
behalf  of  Mr.  Dalrymple. 


1 8th  January,  1811. 
CHARLES  JOHNSON  one  of  the  two  chief  clerks 
in  the  Secretary's  Office,  at  the  General  Post  Office 
London,  aged  thirty-five  years,  a  Witness  produced 
and  sworn. 

3.  TO  the  third  article  of  the  said  Allegation,  and  to  the 
Paper- Writings  or  Exhibits,  marked  (A)  and  (B)  therein 
pleaded  to  be  and  contain  two  original  letters  written  and 
sent  by  Johanna  Gordon  to  Samuel  Hawkms  Esq.  at  the 
Grand  Parade  Brighthelmstone,  the  Deponent  saith.  That 
he  is  one  of  the  chief  clerks  in  the  Secretary's  Office  at  the 
General  Post  Office  London,  and  hath  so  been  for  about 
seven  years  last  past,  and  he  hath  been  in  the  department 
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of  the  said  Secretary's  Office  altogether  for  about  eighteeii 
years  last  past,  and  it  being  a  part  of  his  duty  to  attend  to 
the  complaints  of  irregularities  in  respect  to  letters  passing 
through  tlie  General  Post  Office  London,  he  has  thereby 
become  thoroughly  acquainted  with  the  stamps  used,  and 
Other  official  marks  put  upon  letters  passing  by  the  General 
Post,  and  the  Deponent  having  now  been  shewn  and  having 
carefully  viewed  the  said  Paper-Writing  or  Exhibit  marked 
(A),  which  purports  to  be  a  letter  dated  "  BallencriefF House 
by  Haddington,  November  19th,  1807,*'  he  saith  that  the 
said  letter  bears  the  post  mark  of  "  Haddington"  thereon, 
from  which  the  Deponent  is  certain  that  it  was  forwarded 
by  the  General  Post  from  Haddington  through  London  to 
Brighthelmstone,  (the  place  to  which  it  appears  addressed) 
by  reason  that  the  said  letter  hath  also  the  London  niorning 
stamp  thereon,  which  is  a  red  mark  or  stamp,  and  is  used 
to  denote  the  day  of  arrival  in  London  on  its  way  to  the  ulti- 
mate place  of  destination,  but  such  latter  stamp  being  made 
so  imperfectly  on  the  said  letter,  he  cannot  distinctly  make 
out  the  date  thereof,  but  thinks  it  is  '^  November  23."  And 
the  Deponent  having  now  also  carefully  viewed  and  perused 
the  said  Exhibit  marked  (B),  which  is  contained  in  twa 
separate  pieces  of  Paper  having  the  mark  (B),  and  purports 
to  be  a  letter  dated  "  Edinburgh,  May  9th,  1808"  the  De- 
ponent saith  that  from  the  mark  or  stamp  thereon,  he  is  cer- 
tain that  the  said  letter  was  put  in  at  or  passed  through  the 
General  Post  Office  London,  on  the  evening  of  the  12th  day 
of  May,  1808,  as  there  is  the  London  Post  mark  of  that 
evening  clearly  appearing  thereon,  which  is  a  black  mark  or 
stamp,  and  he  is  further  confirmed  in  his  said  opinion  from 
the  circumstance  of  the  said  letter  appearing  to  be  franked 
hy  a  member  of  the  House  of  Commons  on  that  day,  which 
frank  is  written  at  the  back  thereof.  And  he  lastly  saith  that 
the  said  letter  hath  also  the  Brighton  post  mark  thereon,  from 
which  circumstance  he  is  certain  that  the  said  letter  was  not 
delivered  to  the  person  to  whom  it  appears  addressed  at 
Brighthelmstone,  but  passed  by  the  General  Post  from 
Brighton  to  another  place  to  be  delivered,  which  the  Depo° 
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nent  hath  no  doubt  was  Findon  near  Shoreham  from  the  ori- 
ginal superscription  of  such  letter  appearing  to  be  altered  to 
the  place  last-mentioned ;  and  further  he  cannot  depose. 

CHARLES  JOHNSON 

Same  day, 

Repeated  and  acknowledged  before 
Dr  Daubeny,  Surrogate. 

Pres.  Mark  MorleTj 
Notary  Public. 


Qn  the  Allegation  and    Exhibits  given    on 
behalf  of  Mr.  Dalrymple. 


12th  October,  1810. 
JAMES  ROBERTSON  Esq.  of  the  city  of  Edin- 
burgh,  writer  to  his  Majesty's  signet,  aged  forty-six 
years  a  Witness  produced  and  sworn. 

TO  the  third  article  of  the  said  Allegation,  the  Deponent 
having  attentively  and  deliberately  examined  and  considered 
the  two  letters  or  Exhibits  annexed  to  the  said  AUesration 
and  marked  with  the  letters  A .  and  B,  he  deposes  and  says, 
that  he  is  well  acquainted  with  the  hand-writing  of  the  said 
Johanna  Dalrymple  Promoter  Qf  this  Cause,  and  has  frer 
quently  seen  her  write  and  subscribe  her  name,  and  that  he 
verily  believes  that  the  whole  body,  series  and  contents  of  the 
said  two  Exhibits,  the  subscription  to  the  first  of  the  said 
Exhibits,  and  the  original  superscriptipa  on  both  are  ©f  th« 
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proper  hand-writing  and  subscription  of  the  said  Johanna 
Dalrymple,  and  that''  Mr.  Dalrymple"  ''  .\ir.  D."  and  "  he'* 
mentioned  in  the  said  letters  and  John  William  Henry  Dal- 
rymple  Party  in  this  Cause,  was  and  is  the  same  person  and 
not  divers,  and  that  Johanna  Gordon  who  wrote  and  sent  the 
said  letters,  and  Johanna  Gordon  calling  herself  Dalrymple 
and  wife  of  the  said  John  William  Henry  Dalrymple,  was 
and  is  the  same  person  and  not  divers. 

JAMES  ROBERTSON. 

12th  October,  1810. 

Repeated  and  acknowledged  at  Edin- 
burgh before  me  the  undersigned 
Wm.  Calder,  Provost. 

In  Presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


On  the  Allegation  and  Exhibits  given  on  behalf 
of  Mr.  Dalrymple. 


15th  October,  1810. 
JAMES  ROY,  writer  in  Edinburgh,  and  at  present 
a  clerk  in  the  Comptroller's   Office  in  the  Excise 
Edinburgh,  aged  upwards  of  thirty  years,  a  Wit- 
ness produced  and  sworn. 

TO  the  third  article  of  the  said  Allegation,  the  Deponent 
having  carefully  perused  and  examined  the  two  Letters  or 
Exhibits  annexed  to  the  said  Allegation,  and  marked  with 
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the  letters  A  and  B,  he  deposes  and  says,  that  having  been 
for  a  good  many  years  clerk  to  Charles  Gordon,  Esq.  of 
Cluny,  father  of  Johanna  Gordon  or  Dalrymple,  the  Plain- 
tiff  or  Promoter  of  this  Cause,  he  has  frequently  ceen  her 
write  and  also  subscribe  her  name  to  rececipts,  and  by  that 
means  is  acquainted  with  her  writing,  and  he  is  clearly  of 
opinion  and  verily  believes  that  the  whole  body  series  and 
contents  of  the  said  two  Letters  or  Exhibits,  the  subscription 
to  the  first  of  the  said  Exhibits,  and  the  original  superscrip- 
tion on  both  of  them  are  of  the  proper  hand-writing  and 
subscription  of  the  said  Johanna  Gordon  or  Dalrymple,  and 
that  the  words  "  Mr.  Dalrymple,"  "  Mr.  D,"  and  "  he" 
mentioned  in  the  said  letters,  and  John  William  Henry 
Dalrymple  Party  in  this  Cause  was  and  is  the  same  person 
and  not  divers,  and  that  Johanna  Gordon  the  writer  of  these 
letters,  and  Jolianna  Gordon  calling  herself  Dalrymple,  and 
wife  of  the  said  John  William  Henry  Dalrymple,  was  and 
is  the  same  person  and  not  divers, 

JAMES  ROY. 

24th  November,  1810. 

Repeated  and  acknowledged  at  Edin- 
burgh before  me  the  undersigned 
Wm.  Calder,  Provost. 

In  presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 
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On  the  Allegation  and  Exhibits  given  on  behalf 
of  Mr.  Dalrymple. 


7th  November,  1810. 
•      DAVID  WARDLAW,  of  the  city  of  Edinburgh, 
writer,  aged  thirty-seven  years,    a  Witness  pro- 
duced and  sworn. 

TO  the  second  article  of  the  said  Allegation  the  Deponent 
deposes  and  says,  That  he  has  searched  the  Records  of  the 
Commissary  Court  of  Edinburgh,  which  is  the  supreme 
Consistoridl  Court  of  Scotland,  from  the  first  day  of  January 
1804  to  the  first  day  of  September  last  in  this  present  year 
1810,  and  hath  ascertained  that  no  legal  measures  were  taken 
in  said  court  between  the  said  dates,  by  the  Complainant  or 
Promoter  Johanna  Gordon  or  Dalrymple,  either  to  prevent 
the  marriage  of  the  Defendant  John  William  Henry  Dal- 
rymple Esq.  with  a  person  other  than  her,  or  to  enforce 
solemnization  of  marriage  between  the  said  John  William 
Henry  Dalrymple  Esq.  and  herself.  And  he  fartlier  de- 
poses and  says.  That  he  was  bred  to  the  practice  of  the 
Consistorial  Courts  of  Scotland,  and  knows  tliat  if  any  legal 
measure  such  as  is  above  referred  to  had  been  taken  by  the 
said  Johanna  Gordon  in  Scotland,  it  behoved  to  have  been 
discovered  by  him  in  the  search  which  he  has  made  in  the 
Records  of  the  Commissary  Court  of  Edinburgh  as  above 
deposed  to;  and  further  or  otherwise  the  Deponent  cannot 
depose  to  the  said  article. 

DAVID  WARDLAW. 

26th  November,  1810. 

Repeated  and  acknowledged  at  Edin- 
burgh before  me  the  undersigned 
Wm.  Calder,  Provost. 

In  presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed^ 
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On  the  Allegation  and  Exhibits  given  on  behalf 
of  Mr.  Dalrymple. 


Sist  October,  1810. 

JOHN  CLERK    Esq.    of  the  city  of    Edinburgh, 

Advocate  and  for  some  time  his  Majesty's  Solicitor 

General  for  Scotland,  aged  about  fifty-three  years^ 

a  Witness  produced  and  sworn. 

DEPOSES  and  saysj  That  he  has  practised  as  an  Advocate 
before  the  supreme  Court  of  Session  in  Scotland  since  the  year 
ITSS,  and  to  tlie  seventh  article  of  the  said  Allegation,  the 
Deponent  having  attentively  and  deliberately  perused  and 
considered  the  several  articles  of  the  said  Allegation  with  the 
Exliibits  annexed  thereto,  and  also  the  Libel  given  in  the 
said  Cause  on  the  part  of  Jolianna  Dalrymple  the  Promoter, 
and  the  original  Exhibits,  Nos.  L  2,  10,  and  11,  and  the 
several  original  Letters  annexed  to  the  said  Libel,  he  de- 
poses and  says,  That  in  his  opinion  a  person  not  having 
resided  in  Scotland  otherwise  than  as  being  quartered  there 
as  a  military  officer,  is  not  through  sucli  residence  a  domiciled 
resident.  That  the  laws  and  usages  of  Scotland  apply  gene- 
rally to  persons  actually  resident  within  the  country  who  con- 
tract marriages  according  to  the  methods  and  forms  that  would 
be  binding  upon  the  domiciled  inhabitants,  but  that  in  cases 
where  a  marriage  is  alleged  to  have  been  contracted  without 
having  been  solemnized  in  the  face  of  the  church,  and  th^ 
question  depends  upon  evidence  of  consent  to  the  matrimo° 
nial  contract,  persons  who  are  not  domiciled  residents  maybe 
in  a  different  situation  from  the  domiciled  inhabitants;  Therq 
may  be  acknowledgments  or  declarations  of  marriage  intended 
merely  as  engagements  to  marry  at  some  future  period,  or  where 
the  parties  live  together  publicly,  to  give  their  connection  ^. 
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more  decent  and  respectable  appearance  in  the  eyes  of  the 
uorld,  such  cases  occur  in  Scotland  notwithstanding  the  dan- 
ger to  parties  of  being  entangled  in  marriages  without  their 
consent  by  the  lawj  which  admits  of  private  marriages  with- 
out the  marriage  ceremony,  the  acknowledgments  or  appear- 
ances of  marriage  being  taken  as  evidence  of  it,  but  the  De- 
ponent has  been  informed  that  in  England  where  private  ac- 
knowledgments of  marriage  without  the  ceremony  do  not  bind 
parties  to  the  matrimonial  contract,  and  consequently  it  is 
safer  to  pretend  tlie  connection  of  marriage  where  it  does  not 
exist,  such  prelenued  niarriages  are  not  unfrequently  formed 
without  an  intention  to  marry,  and  particularly  that  this  is 
a  practice  in  the  army  ;  Thus  when  a  regiment  comes  from 
England  to  be  quartered  in  Scotland,  the  same  habits  con- 
tinue among  the  oiEcers  and  soldiers  who  have  women  along 
with  them  who  pass  as  their  wives,  though  the  connection 
is  in  reality  of  a  more  temporary  nature  :  From  this  it 
should  follow,  that  the  same  circumstances  that  would  infer 
consent  to  marriage  in  a  domiciled  inhabitant  in  Scotland, 
would  in  fact  carry  no  such  inference  along  with  it  against 
an  English  officer  or  soldier  following  the  habits  of  his 
country  ;  Thus  though  it  cannot  be  said  that  these  persons 
while  they  remain  in  Scotland  are  not  subject  to  the  same 
law  that  applies  to  others,  tliey  have  some  advantage  in 
weighing  the  evidence  of  consent  to  marry,  where  it  is 
alleged  that  they  have  contracted  private  or  irregular 
marriages  :  That  the  Deponent  is  of  opinion  that  the  Paper- 
Writing,  No.  1,  does  not  amount  to  or  constitute  a  mar- 
riage, as  it  is  in  its  form  a  mere  promise  :  The  Letters 
annexed  to  the  Libel  do  not  amount  to  or  constitute  a  mar- 
riage, but  they  may  be  -considered  as  important  evidence 
in  support  of  an  allegation  that  a  marriage  had  been  conr 
tracted  by  the  parties ;  The  Deponent  does  not  however 
consider  them  to  be  decisive  evidence  ;  some  of  them  are 
written  in  Scotland  and  others  in  England  ;  The  Deponent 
cannot  distinguish  between  these  letters  as  to  their  effect  in 
evidence  from  the  place  where  they  were  written ;  a  letter 
written  in  England  may  afford  materia)  evidence,  but  it 
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would  not  constitute  a  marriage  ;  and  the  letters  wrliteu  in 
Scotland,  have  in  the  Deponent's  opinion,  no  stronger  efl'ect 
than  if  they  had  been  written  in  England.  The  Paper- 
Writing,  No.  11,  seems  to  have  been  an  envelope,  and  the 
words  of  it  "  sacred  promises  and  engagements,"  to  which 
the  parties  appear  to  have  put  their  initials,  import  that 
when  it  was  written  there  was  no  marriage  between  them,' 
but  onl}^  promises  and  engagements  to  niarry.  The  1  aper- 
Writing,  No.  9,  impoits  a  mutual  declaration  of  marriage 
by  John  Dahympie  a»id  Johanna  Gordon  ;  If  these  decla- 
rations are  in  the  hand-writing  of  the  parties,  they  aiTord 
very  important  evidence  in  support  of  the  Allegation  that  a 
marriage  had  been  contracted  l)etween  them,  and  laying  out 
of  consideration  the  acknowledgment  to  which  there  is  the 
signature  of  "  J.  Gordon,"  if  the  previous  declaratioa 
and  signature  is  of  the  hand-writing  of  Mr.  Dalrymple,  it 
is  evidence  against  him  of  a  very  high  nature  that  he  had 
contracted  a  marriage  with  Miss  Gordon.  But  the  De- 
ponent docs  iwt  consider  that  the  Paper-AVriting,  No.  2, 
though  of  iiie  hand-writing  of  the  parties,  amounts  to  or 
constitutes  a  marriage.  It  is  only  evidence  to  prove  the 
l^ict  that  a  marriage  had  been  contracted  between  the  pariies: 
It  is  not  conclusive  evidence,  but  only  such  as  must  be 
Aveighed  along  with  the  other  circumstances  of  the  case, 
and^it  will  have  more  or  less  effect  according  to  these  cir- 
cumstances. The  Paper-writing,  No..  10,  contains  a  decla- 
ration subscribed  "J.  W.  IL  Dalrymple"  that  Johanna 
Gordon  is  his  lawful  wife,  and  that  he  shall  acknowledge 
her  as  such  the  moment  he  has  it  in  his  power  ;  and  on  the 
other  hand  a  promise  by  '^  J.  Gordon  now  J.  Dalrymple" 
that  nothing  but  the  greatest  necessity  shall  force  her  to 
declare  this  marriage.  This  Paper  is  also  subscribed 
"  Charlotte  Gordon,  witness."  It  imports  little  more  than 
the  Paper-Writing,  No.  2;  if  the  first  part  of  it  is 
written  and  subscribed  by  Mr.  Dalrymple,  it  is  important 
evidence  against  him  to  prove  the  fact  that  a  marriage  had 
been  contracted  between  the  parties,  but  the  paper-writing 
does  not  amount  to  or  constitute  a  ma^rriage,  it  is  only  evi- 
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dence  wliich  will  have  more  or  less  elTect  according  to  the 
circumstances  of  the  case ;  and  upon  the  whole  the  Depo- 
nent is  of  opinion  that  the  Paper- Writings,  No.  1,  No.  2, 
No.  10,  and  No.  11,  and  the  Letters  annexed  to  the  Libel, 
do  not  amount  to  or  constitute  a  marriage  by  the  law  of 
Seotland,  though  if  those  parts  of  the  writings  bearing  to 
be  promises  and  declarations   by  Mr.  Dalrymple  are  with 
the  signatures,  of  his  hand-writing,  they  are  very  important 
evidence  against  him  to  prove  tliat  a  marriage  had  been 
contracted.     Tlie  Deponent  considers  that  in  general  such 
evidence  is  so  strong,  tliat  it  lays  the  o}7us  prohancli  upon 
the  party  against  whom  is  brought,    who  may  still,    not- 
withstanding such   writings,  be   able  to  show  from   othe? 
facts  and   circumstances  that  no  marriage  was  contracted. 
But  inrto/Srde^be  aware  of  the  full  effect  of  these  writings  by 
the  law  of  Scotland,  it  is  necessary  to  take  notice  that  if 
such  a  case  were  io  be  tried  in  Scotland,  the  Deponent  is  of 
opinion  that  the  interest  of  the  wife  whom  Mr.  Dalrymple 
afterwards  married  in  England  according  to  the  rules  of  the 
church,  would  be  considered,  and  she  would   be  made  a 
party  to  the  proceeding  upon  wJiich  the  evidence  adduced 
by  Miss  Gordon  would  be  weighed,  not  only  as  to  its  effect 
against  Mr.  Dalrymple,  but  as  to  its  effect  against  his  wife, 
who  would  not  be  deprived  of  her  status  but  upon  evidence 
competent  and  sufficient  against  her  |    And  the  Deponent  is 
of  opinion  that  the  paper-writings  referred  io  would  have 
had  in  the  courts  of  Scotland  a  much  greater  effect  against  Mr. 
Dalrymple,  if  he  had  remained  unmarried  than  they  would 
have  had  in  the  question  with  him  after  his  marriage  in  Eng- 
land.   The  Deponent  lioldsthis  opinion  upon  the  general  prin- 
ciples of  the  law  of  Scotland,  hut  he  shall  refer  to  two  decided 
cases  which  tend  to  confirm  it.   In  the  case  of  Campbell  against 
Cochrane  which  is  reported  in  Falconer*s  Collection,  28th 
Jidy,  1747,  it  was  alleged  that  John  Campbell  of  Carrick  had 
made  a  privafe  marriage  with  Magdalen  Cochrane,  and  had 
afterwards  married  another  lady  ;  after  his  death  Magdalen 
Cochrane  claimed  the  character  of  his  widow,  but  as  she; 
liad  connived  at  the  second  marriage,  the  Court  of  Session 
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would  not  allow  her  to  prove  her  allegations.     Falconer's 
Report  goes  no  further,  but  it  appears  from  appeal  cases 
upon  which  the  House  of  Lords  gave  judgment,  31st  Janu- 
ary 1753,  that  the  decision  of  the  Court  of  Session  had  been 
reversed  of  consent  in  the  House  of  Lords,  and  Magdalen 
Cochrane  was  accordingly  allowed  to  prove  her  case.     The 
cause  was  decided  against  her  upon  the  proof,  and  the  judg- 
ment was  affirmed  in  the  House  of  Lords,  as  appears  from  a 
copy  of  the  judgment  which  tJie  Deponent  has  seen  upon  one 
of  these  appeal  cases.     In  the  Deponent's  opinion,  the  evi-* 
dence  for  Magdalen  Cochrane  would   have  been  sufficient 
against  Campbell   the    husband,    but  it  was  not   sustained 
against  the  Lady  whom  he  married   publicly  after  having 
made  what  was  said  to  have  been  his  first  marriage.     And  in 
another  case,  Napier  against  Napier,  not  reported,  which 
was  decided  by  the  Court  of  Session  about  the  year   1802, 
in  which  case  tlie  Deponent  was  employed  as  counsel,  there 
was    evidence,   which,    in  the  Deponent's   opinion,  would 
have  been  sufficient  to  prove  a  iirst  marriage  against  the 
man,   but   which   however  was  not  sustained   against   his 
family  by  a  second  wife.     The  man  was  a  native  of  Scot- 
land, and  as  the  Deponent  believes,  of  Glasgow  ;  he  inlisted 
as  a  sohlier  at  an  early  period  of  life,  the  first  woman  fol- 
lowed  him,    and    it    appeared  from  the  evidence  that  she 
had  lived  with  him  as  his  wife  along  with  tlie  regiment. 
In  the  present   case  the  Deponent  is  of  opinion   that  the 
writings  referred  to,  supposing  that  they  would  have  been 
sufficient  evidence  against  Mr.  Dalrymple,  if  he   had  re» 
mained  unmarried,  to  prove  that  he  had  contracted  a  mar- 
riage with  Miss  Gordon,   would   not  have   been  sufficient 
evidence  in  a  question  with  Mr.   Dalrymple's  wife,    as  a 
party  in  the  proceeding,  which  would  have  taken  place  if 
the  question  had  been  tried  in  Scotland,  to  prove  that  a 
marriage  had  been  previously  contriicted  with  Miss  Gordon, 
so  that  according  to  the  Deponent's  opinion  of  the  law  of 
Scotland,  the  second  ma  riage  is  a  most  important  circum- 
stance in   considering   ti'i'   eviaence  ot  the  first  marriage. 
But  the  Deponent  is  further  of  opinion  that  the  letters  and 
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^vrltings  lose  a  great  ileal  of  their  -sveiglit  from  another  cir- 
cumstance, that  tliough  the  import  of  the  writings  is  that 
the  j}arties  weremarried,  yet  the  factappears  to  hare  been  that 
no  marriage  ceremony  was  performed  either  in  tlie  face  of  the 
church,  or  privately  between  the  parties.  But  the  Depo- 
nent is  of  opinion  that  according  to  the  law  of  Scotland 
something  more  is  necessary  to  the  constitution  of  a  mar- 
riage than  mere  declarations  in  writing  that  the  parties 
are  married;  and  though  such  writings  may  afford  strong 
evidence  that  a  marriage  was  contracted,  they  are  not 
sufficient  per  se  to  constitute  a  marriage.  If  the  parties 
trusted  entirely  to  these  writings,  not  merely  for  the  evi- 
dence but  for  the  formation  or  constitution  of  their  mar- 
riage, the  Deponent  is  of  opinion  that  they  did  not  do  that 
which  was  necessary  by  the  law  of  Scotland  to  constitute  a 
marriage,  and  tliough  they  had  consented  to  marry  they 
did  not  thereby  become  married  persons,  but  only  formed  a 
contract  from  which  cither  party  was  at  liberty  to  resile  or 
draw  back  as  in  the  case  of  imperfect  obligations.  The 
Deponent  holds  this  opinion  upon  the  general  principles  of 
the  law  of  Scotland  which  have  been  applied  in  varions 
decided  cases,  and  more  particularly  in  the  case  of 
Ptl'Lauchlane  against  Dobson,  6th  December,  179G,  re- 
ported in  the  Faculty  Collection,  a  decision  which  tbe 
Deponent  has  always  regarded  as  of  the  highest  authority. 
Tlie  Deponent  strongly  rests  upon  the  opinion  delivered  by 
the  Lord  Justice  Clerk  M'Queen  upon  that  case.  He  be- 
lieves it  to  be  universally  acknowledged  by  the  profession 
that  the  opinions  of  that  judge  are  of  as  much  weight  in 
questions  of  law  as  the  opinions  of  any  other  judge  or  lawyer 
that  has  appeared  in  Scotland.  The  Deponent  has  seen  the 
notes  of  his  opinion  in  the  hand-writing  of  the  Honourable 
Henry  Erskine,  formerly  Lord  Advocate  of  Scotland,  who 
was  a  counsel  in  the  cause,  and  which  are  in  these  words  : — 
"  The  case  of  M'Lauchlane  against  Dobson  new,  but  the 
"  law  is  old  and  settled ;  two  facts  admitted  Mm  inde,  no 
*^  celebration,  no  concuhrtus,  nor  promise  of  marriage,  fol- 
*'  lowed    by  copula,  Contract  as  to  land  not  binding  till 
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**  regularly  executed,  unless  where  res  non  sunt  integrce,  a 
*'  promise   without    copula^    locus  peiiit entice,    even   verbal 
"  consent  de  prcesenti  admits  penileutice.     Form  of  contracts 
*'  contains  express    obligation  to   celebrate,    till  that  done 
*'  either  party  may  resile.     Private  consent  is  not  the  con- 
"  sensus  the  law  looks  to.     It  must  be  before  a  priest,  or 
"  something  equivalent,  they  must  take  the  oath  of  God  to  take 
**  each  other;  a  present  consent  not  followed  v»ith  any  thing 
"  may  be  mutually  given   up,    but  if  so,  it  cannot  be   a 
"  marriage."     Further  the  Deponent  is  of  opinion  that  be- 
tween a  man  and  woman  domiciled  in  Scotland  such  pro- 
mises, acknowledgments  or  declarations  as  are  contained  in 
the  paper-writings  and  letters  in  this  question,  would  not 
amount  to  or   constitute   a  marriage,    though   the  Paper- 
Writing  marked   No.    10  had  been  signed  in  the  presence 
of  a  witness  competent  by  the  law  of  Scotland  to  attest  and 
prove  the  same,  but  that  such  writing  would  only  be  evi- 
dence of  more  or  less  weight  according  to    circumstances, 
that  a  marriage    had  been   contracted  :  And   further,    the 
Deponent  is  of  opinion  that  if  tlie  promises  acknowledgments 
and  declarations  contained  in  the  paper-writings  and  letters 
already  referred  to,  do  not  amount  to  or  constitute  a  mar- 
riage, or  do  not  as  evidence,  along  with  the  other  evidence 
to  be  had  in  the  case,  prove  that  a  marriage  had  been  con- 
tracted between  the  parties,  they  cannot  amount  to  more 
on  the  part  of  the  man  than  an  obligation  to  solemnize  a 
marriage  in  the  face  of  the  church  at  some   future  tinie, 
provided  he  should  be  duly  called  upon  by  the  woman  so  to 
do,  and  there  should  be  no  legal  impediment  to  the  mar- 
riage.    Deposes  that  the  most  obvious  view  of  these  writino-s 
is,  that  they  contain  admissions  express  or  implied  in  point 
of  fact  that  the  parties  were  actually  married,  and  such  ad- 
missions in  the  hand-writing  of  Mr.  Dalrymple  are  evidence 
against  him  stronger  or  weaker  according  to  the  circum- 
stances cf  the  case,    that  the  fact  so  admitted  was  consistent 
with  the  truth  ;  But  thot  the  Paper- Writings,  No.  2  and 
No.  10,  may  be  considered  as  having  been  intended  to  make 
and  constitute  a  marriage  de  prcesenti,  and  if  these  writings 
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are  sufTicient  evidence  that  such  Avas  (he  concarring  intention 
of  the  parties  when  they  were  delivered,  a  question   in  law 
arises  in  which   the  Deponent  has  reason  to  believe  that 
different  and  op])osi<c  o})inions  are  entertained  bj  Scottish 
lawyers.     It  is  eomnionlj  stated  as  a  general  rule  of  lawj 
that  marriage  may  be  constituted  by  consent  alone,  and  in 
arguments  upon  this  subject  it  is  commonly  said^  that  con-^ 
seiisifs  non  concubilus  facit  matrimo'idum .     The  Deponent  is 
of  opinion,  that  in  the  application  of  these  rules  it  must  be 
understood  that  the  consent  intended  by  them  means  a  con- 
sent to  some  kahilis  modus  of  constituting  a  m[\rriage,  which 
leaves  the  question  behind,  whether  that  which  parties  have 
consented  to  was  a  kahilis  modus  or  not.     The  Deponent  is 
of  opinion  that  the  writing  and  delivering  of  the  paper^'' 
writings  in  this  case  was  not  per  se  habilis  modus  of   consti- 
tuting marriage,    and  would   not   have   had  the   effect   of 
making  a  marriage  between  the   parties,  even  though  the 
writings  were  to  be  considered  as  evidence  that  the  parties 
had  intended  tiiem  for  the  purpose  of  constituting  a  mar- 
riage.    But  the  Deponent  believes  that  an  opposite  opinion 
is  entertained  by  some  lawyers  who  hold  that  as  a  marriage 
may  be  constituted  by  consent  alone,  any  intelligible  form 
of  expressing  consent  will  make  a  marriage.     This  opinion 
seems  to  have  had  much  influence  with  the  court  in  the  case 
of  Walker  against  M'Adam,  4th  March,  1807,  reported  in 
the  Faculty  Collection.     h\  that  case  the  man  declared  the 
woman   to   be   his   wife   before   several   witnesses,    for  the 
purpose  as  it  appears  of  constituting  a  marriage  de  prcesenti ; 
in  the  course  of  the  same  day  he  shot  himself  with  a  jiistol,  so 
that  the  marriage  was  left  in  nudis  finihus  contractus ^  no 
copula  or  cohabitation  having  followed  it ;  This  however 
was  sustained  as  a  marriage  by  the  court  ;  The  decision  has 
since  been  appealed  from. to  the  House  of  Lords,  and  in  the 
Deponent's  opinion  it  was  erroneous  in  law,  in  so  far  as  the 
declaration  before  witnesses  was  sustained  rebus  integris  as 
the  constitution  of  a  marriage.     The  Lord   President  Sir 
Hay  Campbell,  whose  opinion  as  a  lawyer  is  of  the  greatest 
authority,  was  against  the  decision,  and  the  appeal  remains 
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yet  iindetonuined.  The  Deponent  is  further  of  opinion, 
that  if  (lie  paper-writings  now  in  question  are  not  considered 
as  evidence  that  it  was  the  concurring  intention  of  the  parties 
at  the  time  to  make  and  constitute  a  marriage  de  prcesenti 
by  means  of  tliese  writings,  there  can  be  no  doubt  that 
I  hey  do  not  constitute  a  marriage,  for  the  consent  neces- 
sary to  the  constitution  of  a  marriage  must  be  consent  to 
a  marriage  de  prcesenti  by  both  parties  at  the  same  time  ; 
li'  marriage  is  not  completed  at  the  moment,  there  is  no 
marriage  constituted  by  the  supposed  act  of  consent ; 
Thus^  if  a  man  were  to  write  such  declarations  as  those 
referred  to,  and  were  to  send  them  to  a  woman  in  a  post 
letter,  this  would  not  constitute  a  marriage,  though  it 
would  afibrd  evidence  that  a  marriage  had  antecedently 
been  constituted.  The  Deponent  thinks  it  is  very  clear  that 
the  writings  created  an  obligation  upon  Mr.  Dalrymple  to 
marry  Miss  Gordon,  but  the  question  is,  whether  they  did 
nothing  more.  The  Deponent  is  of  opinion,  that  the 
words  before  the  signature  of  J.  Dalrymple  in  the  Paper- 
Writing,  No.  2,  are  in  sufficient  form  to  express  consent 
de  prcesenti  to  marriage,  and  so  are  the  words  before  the 
signature  of  J.  W.  H.  Dalrymple  in  the  Paper- Writing, 
No.  10,  and  that  in  so  far  there  was  a  habilis  modus  of 
contracting  a  marriage.  But  though  the  words  may  be  suf- 
ficient, the  act  of  marriage  may  not  be  completed  ;  If  the 
act  of  consent  necessary  to  marriage  is  only  inchoated  or 
begun' without  being  completed,  there  is  no  marriage  ;  And 
the  Deponent  is  of  opinion  that  the  most  direct  expression  of 
consent  is  not  sufficient  to  make  a  marriage,  unless  the 
parties  either  go  through  the  marriage  ceremony,  or,  after 
expressing  their  consent,  complete  the  marriage  by  consum- 
mation :  And  further,  that  supposing  a  marriage  could  be 
constituted  without  either  ceremony  or  consummation,  and 
by  mere  verbal  expressions  of  consent,  yet  if  the  words  are 
not  used  eo  intuitu  of  making  and  constituting  a  marriage 
de  prcesenti,  they  are  ineffectual,  and  the  same  is  the  case 
if  the  other  party  does  not  join  in  expressing  the  consent  to 
marriage  de  prcesenti.     The  consent  on  both  sides  ought  to 
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be  Tincquivocally  cxprcssca  and   at  the  same  lime  ;  and  ii 
seems  to  be  necessary  that  it  shall  create  a  belief  in  both 
parties  that  tliej  are  aciually  married,  and  that  no  hirther 
ceremony  is  necessary  to  unite  tliem ;  for  though  their  mu- 
tual professions  should  be  very  strong,  they  may  still  think 
'  that  sometliiiig  more   is  necessary  to  constitute  a  marriage, 
as  in  the  case  of  a  man  and  woman  ^vh^  propose  to  marry, 
and  previous  to  the  ceremony  sign  their   marriage  settle- 
mcnts,  Avhich,  in  Scotland,  usuallj-  coiitain  words  whereby 
the  parties  per  verba  dc  prccsenti  accept  of  one  another  as 
man  and  wife;  the  words  are  as  strong  as  those  employed 
by   the  parties  in  this  case,  and  yet  they  do  not  consider 
themselves  io  be  married.      They  have  oidy  signed  their 
contract  of  marriage  which  is   no  more  than  an  obligation, 
and  both  parties  have  it  in  their  power  to  retract.     Tho 
common  clause  in  contracts  of  marriage  to  which  the  Depo- 
nent has  alluded  is   in  such  Avords   as  the  following,  "  the 
*'  said  parties  have  accepted  and  do  hereby  accept  of  each 
'•  other  for  lawful  spouses,  and  they   promise  to  solemnize 
"  the  bond  of  marriage  with  all  convenient  speed,  according 
"  to  the  rules  of  the  church."     The  writing  witli  this  clause 
in  it,  though  executed  with  great  formality  in  the  presence 
of  witnesses,  and  very  frequently  in  the  presence  of  a  num- 
ber of  their  nearest  relations,  never  was  held  to  constitute  a 
marriage  ;  the  intent  is  only  to  create  an  obligation,  and  the 
writing   has   no  further   eflect :    For  the  same   reason   the 
writings  in  this  case  may  have  no  other  effect  than  that  of 
creatirjg  an  obligation  to  marry,  though  they  are  obviously 
very  dill'erent  from  common  contracts  of  marriage,  in  ex- 
ecuting which  the  parties  never  suppose  that  they  are  con- 
stituting a  marriage. 

8.  To  the  eight li  article  of  the  said  Allegation  he  deposes 
and  says,  That  in  his  opinion,  supposing  a  marriage  had 
not  been  contracted  by  the  parties,  and  that  Mr.  Dalrymple 
had  only  come  under  an  obligation  to  marry  Miss  Gordon, 
such  obligation  must  necessarily  have  been  defeated  by  his 
subsequent  marriage,  and  could  not  operate  so  as  to  void  the 
subsequent  marriage.     But  on  the  other  hand,  supposing  a. 
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marriage  had  been  contracted  between  Mr.  Dalrymple  and 
Miss  Gordon,  no  omission  or  neglect  on  her  part  wonld  void 
such  previous  marriage,  and  the  subsequent  marriage  would 
be  void  and  null. 

9.  And  to  tlie  ninth  article  of  the  said  Allegation  he  deposes 
and  says,  that  in  his  opinion,  if  the  writings  are  of  the  hand- 
writing of  Mr.  Dalrymple,  tliey  arc  probative  without  the 
attestation  of  witnesses  :  if  they  are  not  of  his  hand- writing, 
but  are  subscribed  by  him,  and  this  is  admitted  or  proved, 
their  eiFect  may  be  doubtful ;  but  the  Deponent  is  of  opinion 
that  even  in  that  case  they  would  be  probative  as  declara- 
tions or  acknowledgments  of  a  fact ;  for  example,  that  the 
parlies  had  been  married,  but  they  would  not  be  probative 
as  contracts  or  obligations,  and  the  Deponent  is  of  opinion 
tliat  they  would  not  be  probative  as  agreements  to  marry 
de  prcesenti.  Further  the  Deponent  is  of  opinion,  that 
the  natural  and  lawful  sister  of  the  woman  party  may  not 
be  received  as  a  witness  in  her  behalf  to  prove  contracts, 
acknowledgments,  or  agreements  of  the  nature  of  the  afore- 
said Paper- Writings,  as  it  was  decided  in  the  case  of  Dal- 
ziel  against  Richmond,  10th  July,  1790,  reported  in  the 
Faculty  Collection,  that  the  sister  of  a  person  in  a  decla- 
rator of  marriage  was  inadmissible  as  a  witness  for  her,  and 
though  some  older  authorities  are  against  that  decision,  the 
point  thereby  decided  is  now  cc>nsidered  as  established  law. 
Further,  the  Deponent  is  of  opinion  that  by  the  laws  of  Scot- 
land women  are  not  habile  witnesses  to  written  instruments, 
and  he  is  of  opinion  that  the  attestation  of  Charlotte  Gordon 
adds   nothing  to  the  authenticity  of  the  Paper- Writing, 

No.  10. 

JOHN  CLERK. 

Harry  Davidson,  Not.  Pub.  and  Actuary  assumed. 
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And  the  same  Witness  being  examined  on  the  Inter- 
rogatories given  on  behalf  of  Johanna  Dalrymple, 
llie  other  Party  in  this  Cause. 

1.  To  the  first  of  these  Interrogatories  this  Respondent  de- 
poses and  answereth,  Tliat  in  tlie  case  put  the  marriage  would 
be  effectual  by  the  law  of  Scotland. 

2.  To  the  second  Interrogatory  the  Respondent  deposes 
and  answereth,  That  the  question  whether  marriage  may  be 
constituted  between  parties  in  Scotland  by  promise  and  sub- 
sequent copula,  was  decided  in  the  affirmative  in  the   Ccise 
of  Pennycook  against  Grinton  and  Graite,  15  Dec.  1752, 
reported  in  the  Faculty  Collection,  in  reference  to  which 
case  it  is  said  by  Lord   Kaimes,   in   his  Elucidations   re- 
specting the  law  of  Sotland,  article  5,  p.  39,  that  the  judges 
were  almost  unanimous  that  a  promise  cum  copula^   makes 
a   complete  marriage  ;    and  Mr.  Erskine   in  his  Institutes, 
W.  1.  Tit.  vi.  |.  4,  lays  down  the  doctrine   in  the  strongest 
terms,  that  a  copula  subsequent  to  a  promise  of  marriage 
constitutes  marriage  by  the  law  of  Scotland.     But  the  Re- 
spondent is  of  opinion  that  there  are  very  weighty  objec- 
tions against  the  doctrine,  some  of  which  are  stated  by  Lord 
Kaimes,  in  the  article  of  the  Elucidations  before-mentioned  ; 
and  the  Respondent  is  of  opinion  that  the  doctrine  was  not  al- 
lowed in  the  practice  of  the  Scotch  courts  till  the  before-men- 
tioned case  of  Pennj-cook.     Further,  if  a  case  of  the  same 
nature  were  to  occur  now  in  Scotland,  in  which  there  had 
been  a  promise  of  marriage  followed  by  a  copula,  and  the 
woman  had  taken  no  legal  measures  to  have  the  marriage  de- 
clared, till  after  a  second  marriage  in  facie  ecclesice  between 
the  man  and  another  woman,  the  Respondent  thinks  it  not  al- 
t0"-ether  clear  that  the  Scotch  courts  would  annul  such  second 
marriage,  though  he  is  of  opinion  that  they  would  annul  it,  but 
he  should  in  such  a  case  advise  an  appeal  to  the  House  of 
Lords  against  the  judgment,  with  considerable  expectations 
of  success  upon  what  he  considers  to  be  the  true  principles  of 
the  law  of  Scotland:  And  the  Respondent  further  deposes  and 
answereth,  that  the  question  whether  marriage  may  be  consti- 
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tilted  between  parties  ia  Scotland  hy  solemn,  verbal  or 
v/rittcn  declaration  of  consent  ^(^  pJYrvf;?//,  with  equal  etTect 
in  point  of  validity  as  it  may  by  a  celebration  in  Jade  (:cdesi(B 
is  not  precisely  settled  by  authorities  and  decisions  ;  and  the 
Respondent  has  already  given  his  opinion  upon  this  subject 
in  his  deposition  in  chief,  and  the  liespoiident  has  also  given 
liis  opinion  as  to  the  effect  of  the  legal  domicile  or  place  of 
residence  of  the  parties  in  question  as  to  the  constitution  of 
marriage  within  Scotland. 

3.  To  the  third  Interrogatory  the  Respondent  deposes  and 
answeretli,  That  the  marriages  celebrated  at  Gretna  Green, 
and  other  places  in  Scotland,  between  persons  domiciled  in 
England  and  recently  arrived  from  that  country,  have  gene- 
rally been  considered  as  effectual  marriages  Isy  the  law  of 
Scotland ;  though  the  Respondent  has  frequently  hoard  doubts 
expressed  with  regard  to  their  validity.  But  this  he  considers 
to  be  a  question  rather  in  the  law  of  England  than  in  the  law 
of  Scotland,  Avhere  the  parties  continue  their  domicile  in 
England  immediately  after  their  marriage.  If  the  parties 
were  to  reside  in  Scotland  after  their  Gretna  Green  marriage, 
the  case  would  resolve  into  that  of  a  common  irregular  mar- 
riage. In  the  case  of  Wyche  against  Blount,  27th  June 
1801,  it  was  substantially  found  that  a  Gretni  Green  mar- 
riage between  English  parties  who  had  returned  to  England 
immediately  after  the  celebration  was  effectual. 

4.  To  the  fourth  Interrogatory  the  Respondent  deposes  and 
answereth  in  the  negative. 

5.  To  the  fifth  Interrogatory  the  Respondent  deposes  and 
answereth  in  the  affirmative  as  to  t!u'  effect  of  a  regulai*  mar- 
riage celebrated  in  the  face  of  the  Scottish  church  ;  and  as  to 
the  remainder  of  the  Interrogatory  the  Respondent  deposes 
and  ansAvers  that  he  refers  to  his  opinion  already  given.  And 
further  deposes  and  answereth,  that  in  his  opinion,  a  Scottish 
woman  and  an  English  Oiiicer  quartered  with  his  regi.,ient  in 
Scotland,  contracting  an  irregular  marriage,  are  subject  to  the 
same  laws  that  apply  to  tlie  domiciled  inhabitants. 

6.  To  the  sixth  Interrogatory  the  llespondent  deposes  and 
answereth,  That  supposing  a  promise  or  obligation  to  marry 
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followed  by  a  copula,  does,  according  to  the  law  of  Scolland, 
constitute  a  marriage,  he  knows  of  no  case  in  which  the  par- 
ties arc  absolutely  bound  to  fulfil  an  obligation  to  marry. 
But  on  that  supposition  they  may  in  all  cases  resile  from  sucli 
obligation,  being  liAble  only  to  a  claim  of  damages  for  breach 
of  engagement.  But  if  on  the  other  hand  a  promise  or  obli- 
gation to  marry,  followed  by  a  copula,  does  not  constitute  a 
complete  mr.rriage,  the  Respondent  is  of  opinion  that  in  such 
a  case,  the  parties,  at  least  the  man  could  not  resile  from  the 
obligation,  although  the  effect  of  such  obligation  might  be 
defeated  by  another  marriage  as  a  mid-impediment. 

7.  To  the  seventh  Interrogatory  the  Respondent  deposes 
and  answereth.  That  Lord  Stair's  Institutes  is  a  work  of  very 
high  authority  in  tlic  law  of  Scotland,  though  some  of  the 
opinions  contained  in  it  are  erroneous  j  and  as  to  the  doctrine 
laid  down  B.  1.  Tit.  iv.  §.  6,  referred  to  in  the  Interroga^ 
tory,  the  Respondent  deposes  and  answers,  that  he  holds  it  to 
be  correct  under  the  limitations  which  will  appear  from 
former  parts  of  his  deposition,  and  that  it  has  been  recognized 
as  the  existing  law  of  Scotland  in  some  cases,  apparently 
without  limitation,  but  in  other  cases  under  limitations  which 
appear  to  confirm  the  opinions  which  the  Respondent  has 
already  given  upon  this  subject. 

8.  To  the  eighth  Interrogatory  the  Respondent  deposes 
and  answereth,  That  Erskine's  Institutes  is  one  of  the  latest 
institutional  works  of  authority  on  the  law  of  Scotland, 
though  some  of  the  opinions  contained  in  it  are  erroneous; 
and  as  to  the  doctrine  therein  laid  down,  B.  ].  Tit.  vi.  §.  3, 
the  Respondent  is  of  opinion  that  it  is  not  recognized  as  the 
undoubted  existing  law  of  Scotland  ;  that  in  the  last  edition 
which  the  Respondent  has  seen  of  Erskine's  Institutes,  pub- 
lished in  1805,  there  is  a  note  which  seems  to  the  Respondent 
to  refer  to  the  doctrine  in  these  words,  "  From  the  later  de- 
*'  cisions  of  the  court  there  is  reason  to  doubt  if  it  can  now  be 
''^  held  as  law  that  the  private  declarations  of  parties  even  in 
*'  writing  are  per  se  equivalent  to  actual  celebration  of  mar- 
^*  riage."  And  the  Respondent  does  for  himself  consider  the 
doctrine  to  be  incorrect,  and  he  refers  to  former  parts  of  his 
deposition  for  his  opinions  with  respect  to  it. 
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9.  To  the  ninth  Intcrroo-atory  the  Respondent  deposes  and 
answeretli,  That  in  his  opinion  the  doctrine  was  recognized 
and  allowed  by  the  decision  of  the  Court  of  Session,  m  the 
caseofTavlorag-ainstKcUo,   16th  February,   17S6,  but  that 
decision  v.-as  reversed  in  the  House  of  Lords,  and  though  the 
reversal  Nvas  upon  special  grounds,  for  uhich  the  Respondent 
refers  to  the  terms  of  the  judgment,  he  does  not  consider  that 
the  doctrine  Avas  therc])y  recognized  :    Further  deposes  and 
nnswereth,that  ia  his  opinion  the  doctrine  Avas  not  recognized 
by  the  decision  of  the  Court  of  Session  in  the  case  of  Iiiglis 
against  Robertson,  3  March,  1786,  as  it  appears  to  the  Re- 
spondent,  though  the  report  in  the  Faculty  Collection  ^vants 
precisioii,  that  it  was  a  case  of  long  intercourse  during  which 
the  parties  had  carnal  communication,  and  it  is  said  that  the 
Defender  in  his  defence  did  not  deny  concithilus ;  and  upon 
the  whole  the  Respojident  thinks  that  the  decision  does  not 
apuly  to  the  doctrine  of  Mr.  Erskiae,  cited  in  the  eighth 
Interrogatory  :     Further  deposes  and  answereth,  that  his  in- 
formation with  respect  to  the  case  Callender  against  Boyd, 
decided  in  1801,  but  which  does  not  appear  to  have  been  re- 
ported, is  so  slight  that  he  does  not  think  himself  entitled 
to  give  any  opinion  upon  that  decision  as  an  authority  :  Fur- 
ther deposes  and  answereth,  that  the  decision  in  tlie  case  of 
Fdmondstone  against  Cochrane,   15th  May,  1804,  does  not 
recognize  the  doctrine,  as  that  was  a  case  in  which  a  copula 
followed  the  obligation  to  marry  or  declaration  of  marriage, 
and  though  it  is  stated  in  the  report  that  the  Court  in  general 
held  that  a  written  acknowledgment  rfe^^rre^e^^/ was  sufficient 
lo  constitute  marriage,  and  the  Interlocutor  of  the  Lord  Ordi- 
nary which  tlie  Court  adhered  to,  apparently  rests  upon  the 
consent  of  parties    to   constitute    a    marriage    de  prwscnti 
without  referring  to  tlie  copula ;  yet  the  Respondent  without 
other  information  respecting  the  case  than  what  is  contained 
in  the  report,  cannot  suppose  that  the  Court  overlooked  the 
very  material  circumstance  of  the  copula,  which  would  have 
been  sufficient  with  a  bare  promise  to  bind  the  man  to  mar- 
riaf-e,  even  although  it  were  to  be  supposed  that  a  declara- 
tion of  marriage  de  prcEscnd  did  not  constitute  a  complete 
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inariiagc,  or  that  a  promise  of  marriage  with  a  subsequent 
copula  did  not  constiiute  a  complete  marriage;  but  in  either 
case  that  the  obligation  wasby  the  subsequent  copula  rendered 
so  binding  as  that  the  man  could  not  resile  from  it,  though 
if  there  had  been  a  medium  impedimcnlum  it  might  have  been 
defeated  :  But  upon  the  evidence  of  the  report  the  Respon- 
dent is  of  opinion  that  it  is  at  least  highly  probable  that  some 
such  general  doctrine  as  that  laid  down  by  Mr.  Erskine  in  tlie 
eighth  Interrogatory  was  on  that  occasion  laid  down  by  the 
judges. 

10.  To  the  tenth  Interrogatory  the  Respondent  deposes 
and  answereth,  That  as  to  the  eftect  of  solemn  written  decla- 
rations of  consent  de  prcssenii  to  marriage,  he  refers  to  what 
he  has  already  deposed  to  ;  and  as  to  the  reversal  of  the  judg- 
ment in  Taylor  against  Kello,  by  the  House  of  Lords,  he  is  at 
ti  loss  to  find  any  general  declaration  of  law  expressed  or  im- 
plied in  the  judgment,  further  than  v/hat  may  be  implied  in 
its  being  found  that  mutual  express  declarations  and  ac- 
knowledgments of  marriage  in  writing  were  ineffectual  to 
consiifute  a  marriage,  in  the  circumstances  of  that  case  wherein 
it  appeared  to  the  House  of  Lords  that  the  parties  did  not  in- 
tend or  understand  the  writings  as  a  final  agreement,  nor  was 
it  so  intended  or  understood  that  they  had  thereby  contracted 
the  state  of  matrimony,  or  the  relation  of  husband  and  wife 
from  the  date  thereof.     The  facts  stated  in  the  report  of  the 
case  in  the  Faculty  Collection,  and  in  the  Appeal  Cases  which 
were  before  the  House  of  Lords,  leave  it  uncertain  what  will 
be  sufii/^ient  in  the  circumstances  of  a  case  as  a  ground  for 
finding  that  the  most  direct  and  unequivocal  declaration  of 
marriage  in  writing  was  not  a  final  agreement,  nor  so  intended, 
or  understood  that  the  parties  had  thereby  contracted  the 
state  of  matrimony  or  the  relation  of  husband  and  wife  from 
the  date  thereof;    But  <he  Respondent  is  of  opinion  that  un- 
less it  had  been  held  in  that  case  by  the  House  of  Lords  that 
the  mutual  declarations  of  marriage  were  not  sufficient  io 
prove  the  constitution  of  a  marriage  without  consummatiooj 
or  without  something  further  done  by  (he  parties  in  pursuance 
of  the  agreement  thereby  declared,  the  judgment  would  not 
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be  consistenl  wilii  any  hypothesis  lie  is  acquainted  witls  as 
to  tlie  l;nv  of  Scotland  with  respect  to  mrrriage,  and  this 
opinion  he  has  formed  upon  considering  the  facts  ofthat  case 
as  they  are  stated  in  the  report  of  tlie  Faculty  Collection  and 
in  tlie  Aj>peal  Cvcs. 

11.  To  the  eleventh  Interrogatory  the  Respondent  deposes 
and  answerethjThat  he  refers  to  the  former  parts  of  his  depo- 
sition upon  the  subj<^ct  of  the  Interrogatory. 

12.  To  the  twelfth  Interrogatory  the  Respondent  deposes 
and  answereth,  that  he  is  of  opinion  that  it  was  decided  in 
the  case  of  M^Adam  against  M'Adam,  4th  March  1807,  t!ir;t 
a  verbal  declaration  of  marriage  made  before  witnesses,  was 
sufficient  to  constitute  a  marriage,  but  the  Deponent  never 
heard  of  any  other  case,  in  which,  according  to  his  opinion, 
it  was  decided  that  a  bare  declaration  of  marriage  without 
the  ceremony  of  marriage  performed  by  a  clergyman,  or  by- 
some  person  taking  upon  him  the  functions  of  a  clergy ruan, 
was  while  malters  remained  entire  and  in  nucli'^  finibus  contrac' 
tus  sufficient  to  constitute  a  marriage  ;  and  theJlespondent 
refers  to  what  he  has  already  deposed  with  respect  to  the  case 
of  ?.l'Adam  against  M'Adara :  And  further  deposes  and 
answereth,  that  in  his  opinion  the  various  writings  annexed 
to  the  Libel  in  tlie  present  case,  though  they  contain  in  words, 
sufficiently  full  and  explicit  declarations  of  consent  de  prcesenti 
to  marriage,  and  declarations  as  full  and  explicit  as  in  the 
case  of  M'Adam  ;  yet  he  is  of  opinion  tliat  in  the  case  of 
M'Adara  the  declaration  of  marriage  was  attended  with  an 
apparent  intention  of  immediate  publication  of  the  contract 
and  acknowledgments  to  the  world  by  the  man  or  the  woman 
as  his  wife,  which,  on  the  supposition  that  marriage  may  be 
perfected  by  mere  consent,  expressed  by  the  parties,  makes 
that  a  stronger  case  than  the  present,  in  which  the  expression 
of  mere  consent  given  by  the  parties  was  not  aitended  v/ith 
such  acts,  showinjr  that  it  was  their  immediate  intention  io 
contract  the  state  of  matrimony. 

13.  To  the  thirteenth  Interrogatory  the  Respoiident  de-^ 
poses  and  answereth,  That  written  declarations  of  marriage 
have  not,  so  far  as  he  knows,  been  enumerated  by  lawyers 
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among  the  writings  to  which  the  solemnities  of  formal  deeds 
are  necessarily  required  by  the  law  of  Scotland,  and  ^he  Re- 
spondent refers  to  a  former  part  of  his  deposition  upon  this 
snbject ;  and  the  Respondent  furlher  deposes  and  ansvvcretli, 
that  he  does  not  recollect  of  any  case  in  which  a  writing 
was  sustained  as  proof  that  a  marriage  had  been  contracted 
between  the  parties,  where  snch  writing  would  not  have  been 
probative  according  to  the  law  of  Scotland,  in  the  case  of  any 
other  contract  or  obligation. 

14.  To  the  fourteenth  Interrogatory  this  Respondent  de- 
poses and  answereth.  That  in  a  question  of  personal  obliga- 
tion the  want  of  the  solemnities  required  by  law  is  of  no  con- 
sequence where  the  party  judicially  admitted  that  he  wrote, 
signed,  and  delivered  the  Avriting,  but  ^^hc^e  the  party  only 
signed  the  writing,  and  did  not  Avrite  it  with  his  own  hand,  it 
is  void  and  null  without  the  solemnities  where  matters  are 
entire  and  in  riudisfvnbiu  contractus.  The  Respondent  does 
not  know  that  the  point  has  occurred  in  a  question  of  marriage 
w  here  matters  are  not  entire,  but  Avhere  some  consideration  has 
been  given  or  something  has  been  done  by  the  obligee  upon 
the  faith  of  the  deed,  whereby  his  condition  is  rendered  worse  : 
the  party  who  has  signed  the  deed  is  bound  by  it,  though  it 
want  the  solemnities,  and  though  he  did  not  write  the  deed. 

15,  \6.  To  the  fifteenth  and  sixteenth  Interrogatories  this 
RcspondenL  deposes  and  answereth,  That  he  refers  to  former 
parts  of  his  deposition  upon  these  subjects. 

17.  To  the  seventeenth  Interrogatory  the  Respondent  de- 
poses and  answerelh,  That  llje  deci:>i<>ii  iu  the  case  of  Pennj- 
cook  against  Grinton,  15lh  Decemb(>r,  1752,  determined 
that  under  the  circumstances  of  that  case  the  second  marriage 
was  null  and  void,  and  the  Respondent  is  of  opinion  that  this 
ought  to  be  considered  as  a  decision,  that  a  promise  of  mar- 
riage with  a  subsequent  copula  does  constitute  a  marriage 
to  tlie  effect  of  voiding  any  after  marriage.  And  although 
Lord  Kaimes  seems  to  think  that  the  irregularity  of  the 
second  marriage  in  that  case,  so  far  as  it  proceeded  without 
proclamation  of  banns  had  weight  with  the  judges;  and 
seems  to  think  that  in  a  ca*^e  where  the  bauns  of  the  secan(| 
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marriage  have  been  rcgularlyproclairaed,  the  second  marriai^e 
uoulJ  not  be  voided  oa  the  ground  of  a  former  connection  in 
Avhich  there  had  been  a  promise  of  marriag'c  cum  copuht.  The 
Respondent  is  of  opinion  that  there  is  no  material  distinction 
between  the  two  cases,  for  the  second  was  a  valid  marriage 
without  proclaination  of  banns,  and  if  so  it  could  not  be 
voided  but  by  a  previous  marriage;  and  if  there  was  a  pre- 
vious marriage  tlie  second  must  have  been  voided  whether  it 
was  reguh'.r  or  not.  And  the  Respondent  refers  to  a  former 
part  of  liis  deposition  in  regard  to  the  case  of  Pennycook 
against  flrinfon,  and  with  regard  to  the  eQect  of  a  promise 
of  marriage  Avhen  followed  by  a  copula.  And  the  Respondent 
further  deposes  and  answereth,  that  excepting  in  the  case  of 
Pennycook  against  Grinton,  he  docs  not  ktiow  tlyit  the  ques- 
tion ever  was  decided  whether  a  promise  of  marriage  given 
by  a  man  1o  one  woman  and  a  subsequent  copula  with  her,  was 
sulficient  to  void  an  after  marriage  betwixt  him  and  another 
woman.  Rut  tlie  Respondent  hnds  in  Kilkerran's  decisions 
or  reports,  Avhich  is  a  book  of  authority,  p.  488,  a  reference 
to  two  cases  from  Avhich  it  appears  to  the  Respondent,  that 
according  to  tlie  opinion  of  the  author,  and  according  to  the 
opinions  which  prevailed  wlien  those  cases  occurred,  a  pro- 
mise of  marriage  with  a  subsequent  copula  did  not  constitute 
a  marriage  :  Kilkerran's  report  in  which  the  reference  is  made 
is  of  the  case  of  Linning  against  Hamilton,  decided  1st  De- 
cember, 17i9  :  This  was  an  action  of  damages  at  the  instance 
of  a  woman  against  a  man  for  seduction  or  stnprum  Jraudu- 
lentwn  :  The  author  says  "  It  was  admitted  that  action  might 
nevertheless  lie  ex  dulo,  had  any  fraud  or  deceit  been  used, 
and  which  was  said  to  be  tlie  case  in  the  only  two  decisions 
tliat  are  to  be  found  upon  record  on  this  point,  viz.  Ker  con- 
tra Hyslop,  iji  1696,  and  Castlelaw  contra  Agnew  ofShenchan, 
as  in  both  there  was  a  promise  of  marriage;  though  in  Ker's 
case  Hyslop  the  man  had  in  the  interim  married  another,  and 
so  could  not  be  decerned  to  adhere  ;  and  in  Castlelaw's  case 
the  adherence  was  not  insisted  on  by  her,  and  Slienchan  was 
rather  willing  to  pay  the  £'-200  sterling,  which  the  Coramis- 
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saries  had  decreed,  and  so  the  adherence  which  is  the  proper 
decerniture  or  promises  of  marriage  and  subsequent  copuk, 
■was  in  effect  passed  from  by  consent  of  parties."  The  case  of 
Ker  aa^ainst  Hyslop  is  reported  by  Fountainhali,  Vol.  J. 
p.  728,  and  appears  to  have  been  decided  on  15(h  July  IGOGf 
But  the  Respondent  has  obtained  no  further  information  re* 
specting  the  case  of  Ague w. 

JOHN  CLERK. 
Harry  Davidson,  Not.  Pub.  and  Actuary. 


And  the  same  Witness  beinj^  examined  upon  the  ad- 
ditional Interrogatories  for  the  said  Johanna  Dai- 
ry mple. 

1.  To  the  first  of  tliese  additional  Interrogatories  the  Re- 
spondent deposes  and  answereth,  That  he  is  of  counsel  for  the 
Defend;int  Mr.  Dalrymple  in  this  Cause,  and  has  been  pro- 
fessionally employed  by  him  in  conducting  his  defence,  and 
that  according  to  the  best  of  his  recollection  since  its  first 
commencement. 

2.  To  the  second  additional  Interrogatory  tlie  Respondent 
deposes  and  answereth.  That  he  gave  his  advice  and  assist- 
ance in  preparing  and  framing  the  cross  Interrogatories  on 
which  tlie  witnesses  produced  for  tlie  Plaintiff"  were  examined 
in  summer  and  autumn  1809,  and,  according  to  the  best  of 
his  recollection,  he  prepared  some  part  of  tliese  Interrogatories, 
though  he  did  not  finally  adjust  or  prepare  them  in  wliole. 

3.  To  the  third  additional  Interrogatory  the  Respondent 
deposes  and  answers  in  the  affirmative. 

4.  To  the  fourth  additional  Interrogatory  the  Respondent 
deposes  and  answers,  That  he  did  advise  the  plea  that 
the  Plaintiff's  suit  is  barred  by  the  Defendant's  subsequent 
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miirriat^e  wifh  Miss  Manners,  and  that  be  suggested  that  plea, 
though  he  does  not  recollect  whether  he  was  the  first  or  only 
person  that  suggested  it  or  not ;  and  that  he  does  not  recol- 
lect whether  he  took  it  for  granted  that  the  Plaintiff  was  in 
the  perfect  knowledge  that  the  Defendant  had  returned  to 
Britain,  and  of  his  courtship  of  and  intended  marriage  with 
Miss  Manners,  and  rather  thinks  he  did  not  take  these  cir- 
cumstances for  granted,  or  that  they  were  much  in  his  con- 
templation. 

5.  To  the  fifth  additional  Interrogatory  this  Respondent 
deposes  and  answers,  That  supposing  the  Plaintiff  neither 
knew  of  the  Defendant's  return  to  Britain,  but  was  induced  to 
believe  he  was  abroad,  nor  of  his  intended  marriage  with  Miss 
Manners  until  it  had  actually  taken  pla-ce,  his  opinion  as  to 
the  present  suit  being  barred  by  the  subsequent  marriage 
would  be  the  same,  that  it  is  on  the  supposition  that  tlie 
Plaintiff  was  acquainted  with  these  circumstances. 

JOHN  CLERK, 

24th  Nov.  1810. 

Repeated  and  acknowledged  at  Edin- 
burgh, before  me  the  undersigned 
\Vm.  Calder,  Provost. 

In  presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 
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Oil  the  Allegation-  and  Exhibits  given  on  bclialf 
ol"  Mr.  J)alky3iple. 


I3tb  November,  1810. 
DAVID  CATHCART,  Esq.  of  the  city  of  Edinburgh 
Advocate,  aged  forty-six  years,  a  Witness  produced 
and  sworn. 

DEPOSES,  That  he  has  practised  as  an  Advocate 
before  the  Court  of  Session  in  Scotland,  since  the  year 
1785,  and  to  the  seventh  article  of  the  said  Allegation, 
the  Deponent  having  attentively  and  deliberately  perused 
and  considered  the  sev^eral  articles  of  the  said  Allegation  with 
the  Exhibits  annexed  tliereto,  and  also  the  libel  given  in  the 
said  cause  on  the  part  of  Johanna  Dalrymple,  the  promoter, 
and  the  original  exhibits  marked  No.  1,2,  10  and  11,  and  the 
several  original  letters  annexed  to  the  said  libel,  he  deposes 
and  says,  that  lie  conceives  a  person  domiciled  in  England 
does  not  become  domiciled  in  Scotland  who  comes  there 
■without  any  will  of  his  own,  in  consequence  of  orders  with 
a  marching  regiment,  and  merely  remains  there  with  his 
regiment.  As  to  succession  the  Deponent  holds  it  clear  that 
his  domicile  was  not  changed,  altliough  from  his  accidental 
residence  his  conduct  must  be  subject  to,  and  regulated  by 
the  law  of  Scotland  while  he  resides  there.  The  Deponent 
can  entertain  no  doubt  that  such  a  person  could  lawfully 
contract  a  marriage  according  to  the  law  of  Scotland,  but 
he  thinks  that  in  establishing  a  private  marriage,  the  courts 
here  in  such  a  case  would  require  much  stronger  evidence 
than  might  be  sufficient  to  establish  a  marriage  betwixt 
natives  of  this  country,  and  he  conceives  that  it  would  enter 
deeply  into  the  consideration  of  the  courts  of  this  country 
in  determining  a  question  of  this  kind,  that  the  young  maa 
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nlio  grantrcl  the  writirifrs  founded  on,  was  not  domiciled  in 
this  country,   was  a  minor,   incapable  of  entering  into  such 
u   contract    in    l:]iigland  where  he  was  domiciled,  and  they 
would  atlentively  consider  whether  the  words  or  expressions 
from   which   ills   consent  to   marriage  was  inferred,  were  of 
that  nature  and  form,  so  as  to  leave  no  possibility  of  doubt 
as  to   his  solenui   intention  to  contract  marriage,  especially 
if  matters  remained  entire  :   The  Deponent  is  of  opinion,  that 
between  a  man  and  a  woman  domiciled  in  Scotland,  accord- 
ing to  the  law  of  Scotland,  such  persons  never  having  had 
carnal  copulation  together,  upon  the  fiiilh  of,  or  subsequent 
to  any  promise,  acknowledgment  or  declaration  of  marriage, 
and  they  neer  having  lived  or  cohabited  together  as  husband 
and  wife,  or  been  reputed  as  such,  by  their  relations,  neigh- 
bours or  acquaintances  and  others,  such  pretended  promise 
acknowledgment  or  declaration  as  are  contained  in  the  writ- 
ings marked  No.  J,  2,  jO  and  11,  and  the  letters  annexed  to 
the  libel,  although  the  same  liad  been  preceded  by  a  carnal 
copulation,  do  not  amount  to  or  constitute  a  valid  or  effectual 
marriage  legally  binding  on  either  of  the  said  parties,  and 
matters  being  entire,  he  apprehends  it  was  in  the  power  of 
either  of  them  to  resile.      Tlie  Deponent  will  explain  what 
lie  understands  to  be  the  law  of  Scotland  with  regard  to  mar- 
riage.    By  our  ancient  law,  and  by  the  canons  of  the  church 
of  Scotland,  vide  Canons  of  the  Church  of  Scotland  in  1242, 
published  by  Lord  Ilailes,  celebration  of  marriage   in  facie 
ecclcsioi  was  intlispensable.     This  unquestionably  continued 
to  be  the  law  of  Scotland  till  the  reformation,  when  marriage 
continued  to  be  celebrated  by  clergymen  who  had  been  de- 
prived of  their  functions.     The  difficulty  of  proving  solem- 
nization at  a  great  distance  of  time,  gave  rise  to  the  Statute 
1503,  ch.  77,  which  introduced  a  presumption  that  if  the 
marriage   had   not  been  objected  to  in  the  life-time  of  the 
man,  it  should  be  sufficient  to  obtain  possession  of  the  terce 
that  the  woman  was  habit  and  repute   the  man's  lawful  wife 
during  his  life  time.     "  By  and  while  it  be  clearly  de- 
cerned and  sentence  given  that  she  was  not  his  lawful  wife." 
It  is  clear,  therefore,  that  coiiabitation  as  man  and  Avife,  was 
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not  held  as  sufficient  to  constitute  marriage,  it  was  only  held 
io  afford  a  presumption  that  a  marriage  had  been  solemnized 
between  the  pariies,  unless  the  contrary  had  been  proved, 
vide  Sir  George  Mackenzie's  observations,  p.  1 14» 

In  the  same  way,  the  Act  1551,  ch,  19,  Ancnt  Bigamy,  de- 
monfitrates,  that  a  marriage  could  only  be  constituted  by 
cele))ratlon  in  facie  ecclesia;.  The  law  tlierefore,  had  no  idea 
of  any  other  marriage,  and  Sir  George  Mackenzie  remarks^ 
marriage  is  contracted  with  us,  per  Jdrralogiam,  or  benedic- 
tiazein  ccclesice  et  mile  coilum.  In  the  same  way  after  the 
reformation,  although  marriage  was  no  longer  a  sacrament, 
yd  celebration  by  a  Minister  after  the  proclamation  of  banns 
was  held  to  be  essentially  requisite:  Tliis  is  established  by 
the  first  book  of  discipline  in  1560,  (vide  Archbishop 
Spottiswood's  Church  His'.ory,  13.  I.  p.  172),  by  the  direc- 
tory of  worship,  in  164S,  by  the  Acts  6  and  7  of  Assem.bly 
WjQ,  and  Act  15  of  Assembly  1715,  in  short  the  wl:ole  of 
our  Statutes  not  only  hold,  the  solemnization  of  a  marriage 
by  a  Clergyman  as  necessary,  but  punish  with  severity 
Clergymen  n(;t  authorised  by  the  church  as  then  establisheJ, 
who  should  attempt  to  celebrate  mariiai^e.  By  the  Statute 
1641,  ch.  8,  revised  by  Statute  1661,  ch.  S4,  it  was  enacted 
that  whoever  shall  marry  in  a  clandestine  way  or  procure 
themselves  to  be  married  by  Jesuits,  Priests,  or  any  others, 
not  authorised  by  the  kirk,  shall  be  imprisoned  for  three 
months  and  shall  pay  very  high  fines,  and  that  the  celebra- 
tor  of  such  marriage  shall  be  banished  the  kingdom  never 
to  return  therein,  under  the  pain  of  death. 

At  the  time  these  Statutes  passed,  no  idea  had  ever  been 
entertained  that  persons  declaring  their  consent  to  marry  de 
prcesenfi,  was  as  effectual  a  marriage  as  could  be  celebrated 
by  a  Clergyman,  without  any  thing  whatever  having  followed 
upon  it ;  such  a  declaration  might  afterwards  produce  that 
effect  by  consummation  and  cohabitation  as  man  and  wife, 
either  in  virtue  of  the  Statute  1503,  which  secured  her  terce 
to  the  widow,  who  had  cohabited  with  and  lived  with  her 
husband  as  his  wife,  without  their  marriage  l^eing  challenged 
during   his  life,  or  from  matters  not  being  entire,  the  one 
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par(y  raiirht  have  a  claim  upon  the  other  to  solemnize  mar- 
riage, and  which  might  be  enforced  by  the  Commissary 
Court  according  to  a  case  stated  by  Craig,  Lib.  ii.  Dieg.  18 
and  29;  by  the  Statute  1698,  ch.  6,  it  was  enacted  that 
persons  clandestinely  or  irregularly  married,  contrary  to  the 
Act  166],  shall  be  obliged  to  declare  the  name  of  the  person 
who  celebrated  the  same,  and  of  the  witnesses,  under  a  very 
heavy  penalty  and  imprisonment,  and  the  celcbrator  is  de- 
clared to  be  liable  to  be  summarily  seized,  and  to  be  punished 
by  perpetual  banishment,  and  such  pecunial  or  corporal 
pains  as  tlie  privy  council  should  think  fit.  These  Statutes 
therefore  appear  altogether  absurd,  if  celebration  by  a  clergy- 
man, or  by  some  one  assuming  the  functions  of  that  office 
had  not  been  conceived  necessary  to  constitute  marriage  by 
the  law  of  Scotland  ;  and  the  Deponent  is  not  acquainted 
with  a  single  instance  in  which  it  has  been  ultimately 
decided,  in  Scotland,  that  the  bare  declaration  of  parties 
■without  celebration  rebus  integris  ever  had  the  eifect  of 
constituting  marriage,,  unless  the  case  of  M'Adam  against 
M'Adam,  (14th  March,  1807,)  in  which  a  great  difference 
of  opinion  prevailed  in  the  Court  of  Session,  sliall  be  held 
as  of  this  description,  but  that  case  is  not  yet  finally  de- 
cided, being  under  appeal,  and  is  totally  different  from  this, 
as  there  Mr.  M'Adam  having  lived  with. a  woman  by  whom 
he  had  two  children, summoned  all  his  servants,  and  taking  her 
by  the  hand  in  their  presence,  declared  her  his  laAvful  wife, 
and  the  children  his  lawful  children,  and  to  which  the  lady 
seemed  to  assent,  and  was  congratulated  upon  the  marriage 
by  many  persons,  and  in  the  course  of  the  same  d:iy  Mr. 
M'Adam  shot  himself.  Here  there  was  a  public  declaration 
of  marriage  de prcesenti  befoie  a  number  of  witnesses,  which 
rendered  it  public  and  notorious,  and  he  had  never  resiled 
from  that  declaration  of  marriage ;  whereas,  in  the  present 
case,  according  to  the  statement  given,  the  writings  founded 
on  were  altogether  latent  and  known  to  no  person  but  them- 
selves, and  were  solely  in  the  custody  of  the  lady.  The 
Deponent  apprehends  that  many  cases  have  occurred  in 
Scotland  where   the    acknowledgments  or  declarations    of 
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marriage  by  the  parties  were  stronger  than  those  made  use 
of  in  this  case,  and  where,  from  their  having  been  no  coha- 
bitation afterwards  as  man  and  wife,  these  declarations  in 
words  de  prcesenti  were    not    held   sufficient  to   constitute 
marriage,  that  is  to  say,  that  until  cohabitation  had  barred 
the  power  of  resiling,  each  of  the  parties  might  resile.     In 
the  case  of  M'Lauchlane  against  Dobson,  (Gth  Dec.  1796, 
Supplement     to    Dictionary)    a    long    correspondence    by 
letters,  in  which  tlie  parties  stiled  each  other  husband  and 
wife,  followed  by   a  verbal  declaration  of  marriage  before 
witnesses    was  held  insufficient    to    constitute    a   marriage 
where  there  was  no  consummation,    for  although   in  this 
country  there   are  no  precise  forms  which  are  indispensa- 
ble in   the  solemnization  of  marriage  yet  rehus   integris  it 
can  only  be  constituted  by  a  consent  adhibited  in  the  pre- 
sence of  a  clergyman,  or  in  some  other  solemn  mode  equi- 
valent to  actual  celebration.     In  that  case  at  least  thirty 
letters  had  been  written  by  Dobson  to  the  lady,  addressed 
to  her  as  his  wife,  and  subscribed  her  affectionate  husband, 
and  he  had  even  written  letters  to  her  mother  and  sister,  ad- 
dressed to  the  first  in  the  character  of  his  mother-in-law,  and 
the  latter  his  sister ;  the  lady  had  in  the  same  manner  sub- 
scribed herself  his  affectionate  wife,  and  even  by  the  name 
of  Helena  Dobson,  and  at  a  meeting  of  her  relations,  Dobson 
did  there  public  acknowledge  and  declare  Helena  M'Lauch- 
lane  to  be  is  married  wife,  and  she  on  her  part  declared  him 
her  lawful  husband,  although  the  commissaries  in  an  action 
at  the  instance  of  the  lady  against  Dobson,  declared  the 
marriage,  yet  the  Court  of  Session  altered  that  judgment.    In 
that  case  it  was  expressly  laid  down  by  Lord  Justice  Clerk 
McQueen,  (certainly   one  of  the  highest  authorities  upon 
the  law  of  Scotland)  "  that  consent  de  prcesenti  admits  peni- 
*^  tentiffi;  private  consent  is  not  the  consent  the  law  alludes 
«'  to,  it  must  be  before  a  priest  or  something  equivalent,  they 
"  must  take  the  oath  of  God  to  each  other,  a  present  consent 
"  not  followed  with  any  thing  may  be  given  up,  but  if  so, 
''  it  cannot  be  a  marriage."     And  this  reasoning  had  great 
weight  with  the  bench.    In  the  case  of  M'Innes  against 
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More,  tlie  declaration  of  marriage,  which  was  by  a  Jiolograph 
writing  in  wor-ls  dc  prcEsenti^  (20(h  Dec.  1781,)  was  found 
not  to  be  sufficient  to  constitute  marriage.  The  decree  of 
the  House  of  Lords  declared,  *'that  the  written  acknowledg- 
*'  ment  is  not  sufficient  proof  of  any  marriage  having  passed 
"  betwixt  the  pursuer  and  defender."  In  that  case,  a  con- 
sent or  declaration  of  marriage  dc  prcesenti^  was  established, 
but  this  was  not  found  sufficient  to  prevent  More  from  re- 
siling, as  matters  Avere  entire  from  that  period,  no  cohabita- 
tion having  taken  place.  In  tlie  case  of  Taylor  against  Kello, 
(16th  February,  1786,)  the  parties  had  interchanged  and 
delivered  to  each  other  mutual  missives  in  the  following 
terms.  "  I  hereby  solemnly  declare  you  Patrfck  Taylor,  in 
Birkenshaw,  my  just  and  lawful  husband,  and  remain  your 
affectionate  wife,  Agnes  Kc-llo."  There  was  thus  the  most 
complete  legal  evidence  of  mutual  declarations  of  marriage 
de  prcesenti.  The  Commissaries  found  this  to  be  a  marriage ; 
the  Court  of  Session  confirmed  the  judgment,  but  it  was 
afterwards  reversed  upon  appeal  :  no  doubt  different  cases 
might  be  mentioned  where  similar  writings  have  been  held 
sufficient  to  constitute  a  marriage,  but  then  in  all  these  cases 
consummation  or  cohabitation  as  man  and  wife  had  followed. 
Thus  in  the  case  of  M'Kie  against  Ferguson,  1782,  both 
parties  in  the  presence  of  witnesses,  declared  before  God 
and  man,  that  they  took  each  other  for  man  and  wife,  and 
they  accordingly  undressed  and  went  to  bed,  where  they 
remained  nudus  cum  nudd,  with  the  door  locked  for  a  con- 
siderable time;  the  Commissaries  4th  Jan.  1780,  '"'found 
''  facts,  circumstances  and  qualifications  proven,  sufficient 
*'  to  infer  a  marriage  betwixt  the  parties,"  and  this  judgment 
was  confirmed.  In  the  same  way  in  the  case  of  Cochrane 
against  Edmonstone,  (1802,)  although  there  was  a  private 
declaration  of  marriage  in  words  de  prcesendy  yet  this  was 
also  followed  by  consummation,  as  Edmonstone  admitted 
that  he  slept  with  the  lady  the  night  after  he  had  given  her 
the  letter,  and  their  cohabitation  as  man  and  wife  continued 
for  some  time  afterwards.  Further  all  contracts  of  marriage  - 
which  are  subscribed  in  the  most  solemn  and  formal  manner, 
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contain  a  consent  de  piwsenti,  the  parties  thereby,  "  accept 
"  and  take  each  other  lor  hiwful  spouses,"  with  an  after  decla- 
ration to  solemnize  the  marriage  in  face  of  the  church.     Yet 
it  lias  always  been  held,  that  these  declarations  of  marriage 
made  c/e  pra;sen/i   do  not  constitute  marriage,  but  that  it  is 
in  the  power  of  cither  of  the  parties  to  resile  ;  and  even  when 
this  solemn   contract  was  fortified  by  penalties,  it  has  been 
found  that  there  was  still  a  power  of  resiling,  rebus  itilegris, 
S.5th  Jan.    1715,  Young  against  Irvine  and  Anderson.     Al- 
tliough  Lord  Stair  has  not  treated  of  this  subject  with  his 
usual  accuracy,   yet  tlie   Deponent  docs   not  consider  his 
Lordship's  opinion   as  decidedly   contrary  to  what  he  the 
Deponent  has   above  ventured  to  state,  for  although  Lord 
8tair,  B.  i.  T.  4,  seems  to  think  that  the  public  solemnization 
of  marriage  though  enjoined  by  the  law  is  not  essential,  and 
takes  notice  of  tlie  distinction  betwixt  public  and  private, 
or  clandestine  marriages;    yet,    when  he  comes  to  specify 
hoAv  a  private   or  clandestine  marriage  is  constituted,  he 
refers  to  cohabitation,  and   being  commonly  reputed  man 
and  wife,  which  he   observes,  validates  the  marriage,  and 
gives  the  wife  right  to  her  tcrce,  by  the  Statute  1505^  ch.  77. 
and  he   also   refers  to  a  contract  of  marriage  found  valid, 
though  the  marriage  was  never  solemnized,  and  to  a  similar 
case  in  which  the  contract  of  marriage  was  found  valid,  and 
the  man  obliged  to  solemnize  the  marriage,  seeing  he  had 
procreated  children   with   the  woman,  and  by  his  writings 
had  acknowledged  he  had  married  her;   All  this  seems  to  the 
Deponent  to  confirm  the  opinion  that  rebus  integris^  a  contract 
or  declaration  of  marriage  may  be  resiled  from;  His  Lordship 
has  indeed  said  upon  the  authority  of  the  canon  law  that 
(•onsensu<!  non   coitus   facit  matrimonium ;  This  is  certainly 
true,  it   is  not  the  coitus  that  makes  the  marriage,  but  the 
consent  must   be  expressed  in  the  regular  way  the  law  re- 
quires, by  solemnization,  and  if  it  is  not  so  expressed,  the 
court  must  judge  whether  by  facts  and  circumstances,  the 
alledged  consent  has  been   carried  into  effect,  and  will  not 
give  it  greater   weight  than  the  declaration   of  parties  dc 
prccsenli  in  a  regular  contract  of  marriage  that  they  accept 
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of  each  other  as  husband  and  wife,  and  thai  they  will  aftevwanb 
(  ohabit  as  married  persons,  or  celebrate  the   marriage    with 
their  first  conveniency  :  as  to  the  writings  No.   2,   and    10, 
they  are  stated  in  the  envelope  to  be  sacred  promises  and 
engagements  which  demonhtraks  the  opinion  of  the  partus 
that  further  celebration  was  to  take  place,  and  in  the  writing 
No.   10,  Mr.  Dalrymple  says  "  and  as  such,  1  shall  acknow- 
ledge her  the  moment  it  is  in  my  power,"  and  Miss  Gordon 
declares  "  that  nothing  but  necessity  shall  ever  force  me  to 
declare  this  marriage,"  which  seems  also  to  imply  that  some- 
thing farther  was  to  be  done.    And  therefore,  even  according 
to  this  view,  the  Deponent  conceives  either  party  may  have 
the  power  of  resiling  while  matters  are  entire.     But  if  parties 
have  acted   upon   the  faitli   of  it  by  consummation  or  co- 
habitation, this  as  in  every  other  agreement,  must  bar  peni- 
tentia,  and  must  of  course  render  the  consent  of  equal  effect 
as  if  given  in  facie  ecdcsice.     Mr.  Erskine's  doctrine  is  more 
unfavourable  to  the  opinion  the  Deponent  has  formed.     He 
has  referred  to  no  authority  where  the  private  consent  of 
parties  by  words  de  prcesenti  has  been  found  sufiicient  to 
constitute   marriage   by  the  mere  emission  of  words  or  by  a 
writing,  either  consummation  or  cohabitation  having  followed 
upon   it.     The  Deponent  has  already  said,  that  he  can  find 
no  such  case,  and  the  three  cases  which  have  been  decided 
since   Mr.    Erskine's   Institute  was  written,  viz.  M'Lauch- 
lane,  M'Innes,  and   Taylor,  in  all  of  which  the  most  express 
words  de  prcesenti  are  made  use  of,  seem  to  the  Deponent 
to  be  sufficiently  strong  to  shake  the  opinion  of  Mr,  Erskine 
unsupported  by  any  authority  whatever.     Besides  about  the 
very  time  that  Mr.  Erskine  wrote  his  book,  a  most  learned 
and  able  judge  had  formed   a  decidedly  contrary   opinion, 
which  has  been  publislied  in  his  elucidations  respecting  the 
law  of  Scotland,  and  which  appears  to  the  Deponent  cntilUd 
to  very  great  weight,  vide  Kaime's  Elucidations,  article  5. 
The  Deponent  apprehends  t1iat  the  consent  or  acknowledg- 
ment de  prcBsenti  may  be  proved  by  witnesses,  or  it  may  be 
proved  by  writing,  and  it  will  be  equally  effectual  whether 
it  be  proved  in  the  one  way  or  the  other ;  If  i)roved  by 
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•writing-,  it  should  be  by  a  holograph  writing,  or  by  a  writing 
attested  before  two  unexceptionable  witnesses.  The  Writing 
No.  10  is  neither  the  better  uor  worse  of  "  Charlotte  Gordon 
witness,"  a  woman  cannot  be  an  instrumentary  witness,  and 
on  account  of  her  being  the  sister  of  one  of  the  parties  she 
cottM  not  be  exarained  on  her  part;  vide  10th  July,  1790, 
Dalz'^j  against  Richardson. 

8.  To  the  eighth  article  of  the  said  Allegation,  the  Depo- 
nent is  humbly  of  opinion  and  says.  That  by  the  general 
law  usages  and  customs  of  Scotland,  the  Writings  there  men- 
tioned and  alluded  to  do  not  amount  to  more  than  an  obliga- 
tion to  solemnize  a  marriage  in  the  face  of  the  church  at 
some  future  period,  provided  either  party  should  be  duly 
called  upon  so  to  do,  and  there  should  be  no  legal  impedi- 
ment to  the  said  marriage ;  and  if  the  woman  shall  afterwards 
be  aware,  or  have  just  grounds  to  presume  that  it  is  not  the 
intention  of  the  man  to  proceed  to  the  solemnization  of  the 
marriage  in  pursuance  thereof,  and  in  particular  shall  have 
knowledge  or  credible  information  that  he  is  about  to  solem- 
nize marriage  with  another  person,  and  thereupon  shall  omit 
or  neglect  to  call  upon  him  to  proceed  to  the  solemnization 
and  completion  of  that  marriage  in  pursuance  of  such  obli- 
gation, and  to  institute  legal  proceedings  for  giving  effect 
thereto^  and  the  man  shall  accordingly  without  objection  or 
interruption  in  due  and  legal  form  solemnize  marriage  with 
another  person,  then  sucl^  obligation  to  marry  as  is  contained 
in  the  said  papers  or  any  of  them,  cannot  operate  to  render 
void  the  subsequent  marriage  so  duly  and  lawfully  solem- 
nized. If  a  legal  marriage  has  taken  place,  then  any  poste- 
rior marriage  of  one  of  the  parties  must  be  null.  No  doubt 
in  the  case  of  Pennycook  against  Grinton,  15th  December, 
1752,  it  was  found  that  a  promise  of  marriage  followed  with  a 
copula  makes  a  lawfid  marriage,  and  that  an  after-mar riao-e  of 
one  of  the  parties  was  void  ;  Lord  Kaimcs  has  most  justly 
questioned  the  authorityof  this  judgment,  and  seemstothinkit 
must  have  had  great  weight  with  the  court  that  proclamation 
of  banns  had  not  taken  place  in  the  posterior  marriage,  his 
lordship  certainly  assigns   the  strongest   reasons  for   ques- 
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tioniiin:  it,  and  the  Deponent  doubts  much  how  far  the  court 
woukf  now  pronounce  a  similar  judgment,  especially  when 
he  considers  two  other  cases  which  he  thinks  materially  affect 
this  question;    the  one  is  the  case  of  Magdalen  Cochrane 
against  Campbell,   19th  June,   1751,    and   affirmed  m  the 
House  of  Lords,  SI  St  January  1753;  and  the  other  that  of 
William  Napier  against  Napiers,  12th  June  1801.     In  both 
of  these  cases  there  was  the  strongest  evidence  of  anterior 
marriages  produced,  such   as  the  Deponent  is  quite  satis- 
fied must  have  established  these  marriages,  had  not  other 
marria-cs  taken  place  in  which  the  rights  of  third  parties 
were  iiivolved.     The  Court  of  Session  in  the  first  case,  found 
that  the  pursuer  by  her  acquiescence  for  many  years  was 
barred  personali  exceptione  from  being  admitted  to  prove  that 
she  was  married  to  Mr.  Campbell  of  Carrick,  before  he  was 
married  to  Jean  Campbell.     This  interlocutor  was  appealed, 
and  the  judgment  was  of  consent  reversed  6th  February, 
1748,  and  both  parties  led  their  proof;  Magdalen  Cochrane 
accordingly    alledged    that   Mr.    Cockburn  the    episcopal 
clercryman  who  married  them  together  with  the  Witnesses 
who*  were  present,  were   dead,  that  Mr.   Cockburn  being 
afraid  of  the  penalties  of  celebrating  a  clandestine  marriage, 
had  refused  to  grant  a  certificate,  but  declared   that  the 
certificate  granted  by  Mr.  Campbell  was  equally  eflfectual 
as   if    granted    by  him;    and  Mr.  Campbell   accordingly 
granted  the    strongest    certificate,    declaring  that   he    was 
that    day    married   and  tiiat  she   was   his  wife :    she  pro- 
duced that  certificate,  and  she  proved  their  previous  court- 
ship and  a  general  report  in  the  to^n  of  Paisly  and  neigh- 
bourhood of  the  marriage,  at  the  time  it  was  celebrated,  and 
recent  declarations  to  third  parties  by  Mr.  Campbell,  that 
they  had  been  married  by  Mr.  Cockburn,  and  before  his  two 
servants  the  persons  mentioned  by  the  Pursuer,  and  there 
was  evidence  of  the  consummation,  and  of  their  having  coha- 
bited as  man  and  wife,  and  there  were  no  less  than  128  let- 
ters  all  written  by  Mr.  Campbell  to  her  as  his  wife  ;  in  short 
there  was  a  proof  of   marriage  by  declaration  de  prcesenti 
and  facts  and  circumstances,  which  in  an  ordinary  case  would 
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have  been  irresistible,  but  as  she  had  been  prevailed  upon 
to  keep  the  marriage  secret  on  account  of  Mr.  Campbell's 
situation,  and  after  his  second  marriage  at  bis  earnest  solici- 
tation to  save  him  from  absolute  ruin,  the  Deponent  con- 
ceives that  when  the  Commissioners  found  Magdalen  Coch- 
rane's  marriage  not  proved,  and  Jean  Campbell's  marriage 
established,  they  must  have  decic^ed  the  case  upon  the  second 
marriage,  as  a  mid-impediment  which  prevented  the  evidence 
as  to  the  first  marriage,  which  did  not  amount  to  a  celebra- 
tion  in  facie  ecclesice,  receiving  full  effect.     The  case  of 
Napier    versus  Napiers  was  of  a  similar  description,   the 
evidence  of  the  first  marriage  by  cohabitation  habit  and 
repute    the    Deponent  thinks    must  have    prevailed,    had 
not  a  sccor.d  marriage  taken  place  in  facie  ecclesice.     Lord 
Kilkerran  p.  48S,  in  reporting  the  opinion  of  the  court  in 
the  case  of  Linen  versus  Hamilton,  shows  also  that  the  court 
at  that  time  first  assembled,   1749,  understood  that  in  the 
case    of   a   promise  of   marriage  cum  copuld  suhsequnUc, 
a  man  hy  entermg  into  another  marriage  in  the  meantime, 
might  prevent  the  woman  from  pursuing  for  a  declaration 
of  marriage,  as  he  states  the  opinion  of  the  court  to  have 
been  that  if  the  man  in  the  meantime  married  another  woman, 
there  could  be   no    process   for  adherence,  and   he    refers 
to   the  case  of  Kerr  versus  Hislop  in    1796   as   ascertain- 
ing  this. 

9.  To  the  ninth  article  of  the  said  allegation  the  Deponent 
deposes  and  says.  That  if  a  writing  be  holograph  by  the  law 
of  Scotland,  it  does  not  require  the  attestation  of  two  com- 
petent  witnesses,  the  Deponent  has  already  stated  that 
Charlotte  Gordon  cannot  be  an  instrumentary  witness. 

DAVID  CATHCAHT. 

In  the  presence  of  Harrv  Davidsox, 
Not.  Pub.  and  Actuary  assumed. 


CCI 


And  the  same  Witness  being  examined  upon  the 
Interroo'utories  for  the  said  Johanna  Dalrjmple, 
the  other  Party  in  this  Cause. 

1.  To  the  first  of  these  Interrogatories  this  Respondent 
deposes  and  answers  aihrmative. 

2.  To  the  second  Interrogatory  the  Respondent  deposes 
and  answers.  That  he  thinks  a  marriage  may  be  constituted 
in  Scotland  by  promise  and  subsequent  copula,  or  by  a  solemn 
verbal  or  written  declaration  of  parties,  if  followed  by  con- 
summation or  cohabitation  as  man  and  wife,  without 
reference  to  tlie  legal  domicile  or  place  of  the  parties 
rcsiLlence. 

3.  To  the  third  Interrogatory  the  Respondent  deposes 
find  answers,  Tiiat  he  thinks  marriages  celebrated  at  Gretna 
Green  or  other  places  in  Scotland,  will  be  effectual  marriages 
although  both  parties  were  domiciled  in  England,  provided 
the  celebration,  or  what  has  followed  upon  it  be  suflicient  to 
constitute  a  marriage  by  the  law  of  Scotland,  and  the  lie* 
spondent  considers  that  this  doctrine  is  confirmed  by  the 
decision  of  the  court  Wyche  versus  Blount,  27th  June  1801. 

4.  To  the  fourth  Interrogatory  the  Respondent  deposes 
and  answers,  That  he  is  not  acquainted  with  any  decision, 
maxim,  or  authority  declaring  that  persons  not  domiciled 
in  Scotland  are  not  subject  to  the  law  of  marriage  there. 

5.  To  the  fifth  Interrogatory  the  Respondent  deposes  and 
answers  affirmative,  except  as  to  the  last  part,  as  he  does  not 
think  any  consent  de  prcssenti  except  in  facie  ecdcsice  rebus 
integris  can  constitute  a  marriage  in  these  circumstances, 
upon  the  grounds  he  has  endeavoured  to  explain  in  his  depo- 
sition in  chief. 

6.  To  the  sixth  Interrogatory  the  Respondent  deposes  and 
answers.  That  he  apprehends  that  parties  are  entitled  to 
resile  from  every  obligation  to  marriage,  provided  that 
matters  are  entire,  but  if  they  have  cohabited  together  sub* 
sequent  to  that  obligation,  he  thinks  they  cannot  resile. 
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7.  To  ihe  seventh  Interrogatory  the  Respondent  deposes 
and  answers,  That  Lord  Stair's  InstKutcs  is  a  book  of 
great  authority  in  the  law  of  Scotland.  The  passage  alluded 
to  in  this  Interrogator}'-  must  be  considered  with  the  Context, 
and  the  Deponent  Joubts  very  much  how  far  the  doctrine 
which  seems  to  arise  from  these  words  taken  by  themselves, 
can  be  recognized  as  the  existing  law  of  Scotland. 

8.  To  the  eighth  Interrogatory  the  Respondent  deposes 
and  answers,  That  Erskine's  Institutes  is  one  of  the  latest 
institutional  works  of  authority  in  the  law  of  Scotland,  but 
the  Respondent  does  not  think  that  the  doctrine  laid  down  in 
the  passage  quoted,  has  been  recognized  as  the  existing  law 
of  Scotland  :  In  the  last  edition  this  doctrine  is  attempted 
to  be  corrected  by  a  note  of  the  editor  referring  to  dif- 
ferent causes  decided  since  Mr.  Erskine's  book  was  Avritten. 

9.  To  the  ninth  Interrogatory  the  Respondent  deposes 
and  answers,  That  he  thinks  the  case  of  Kello  and  Taylor 
would  have  been  a  decision  in  favour  of  this  doctrine,  had  it 
not  been  reversed.  In  the  case  of  Inglis  and  Robertson 
concubitus  is  not  denied  in  the  defences.  The  case  of  Cal- 
lander versus  Boyd  the  Respondent  is  not  acquainted  with. 
And  in  the  case  of  Cochrane  against  Edmonstone  it  was  ad- 
mitted (hot  he  had  slept  with  her  tlie  very  night  after  the 
writing  had  been  granted. 

10.  To  the  tenth  Interrogatory  the  Respondent  deposes 
and  answers,  That  he  thinks  that  the  case  of  M'Lauchlane 
versus  Dobson,  and  the  case  of  More  versus  M'Innes,  had 
an  opposite  import  to  the  doctrine  here  stated,  and  in  the  case 
of  Taylor  versus  Kello  although  a  specialty  has  been  intro- 
duced into  the  judgment  of  the  House  of  Lords  reversing 
the  decision  of  tlie  courts  below,  yet  the  Respondent  thinks 
this  judgment  completely  shakes  this  case  as  an  authority 
in  support  of  the  doctrine  stated  in  this  Interrogatory,  and 
leaves  room  for  founding  on  it  as  importing  a  contrary 
doctrine. 

11.  To  the  eleventh  Interrogatory  the  Respondent  deposes 
and    answers,    That    he   docs    not  think    that   a   solemn 
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written  or  verbal  declaration  of  such  consent,  and  not  made 
in  facie  ecdesice^  constitutes  marriage  by  the  law  of  Scot- 
land, without  either  cohabitation  or  a  subsequent  copula. 

12.  To  the  twelftli  Interrogatory  the  Respondent  deposes 
and  answers,  That  he  has  already  taken  notice  of  some 
distinctions  betwixt  M'Adam's  case  and  the  present :  That 
case  however  certainly  supports  the  doctrine  in  the  Interro- 
gatory, but  he  does  not  think  that  case  well  decided,  and 
until  it  be  decided  in  the  House  of  Lords  where  an  appeal 
has  been  entered,  he  cannot  consider  it  as  laying  down  the 
law  of  Scotland . 

13.  To  the  thirteenth  Interrogatory  the  Respondent  deposes 
and  answers,  That  it  has  been  decided  (in  the  case  of 
Johnston  versus  Smith,  18th  November,  1766,)  that  in  a 
declarator  of  marriage  where  the  writings  were  neither 
holograph  nor  subscribed  before  witnesses  they  were  not 
sufficient  evidence,  but  in  that  case  the  party  was  dead. 

14.  To  the  fourteenth  Interrogatory  the  Respondent  de- 
poses and  answers.  That  he  thinks  where  the  party  has 
judicially  admitted  that  he  did  knowingly  and  deliberately 
write,  and  sign,  and  deliver  the  writings  in  question,  the 
want  of  the  solemnities  to  the  writings  is  not  of  much 
consequence. 

15.  To  the  fifteenth  Interrogatory  the  Respondent  deposes 
and  answers.  That  in  the  last  case  which  he  is  acquainted 
with  the  Court  of  Session  found  that  the  mother  and  sister 
oftlie  pursuer  in  adeclaratorof  marriage  were  not  admissible 

witnesses. 

16  17.  To  the  sixteenth  and  seventeenth  Interrogatories 
the  Respondent  answers,  That  he  is  unacquainted  with  any 
cases  in  which  this  point  has  been  argued,  except  in  the  cases 
of  Pennycook  against  Grinton,  Cochrane  versus  Campbell, 
and  Napier  versus  Napiers,  already  taken  notice  of  in  his 
deposition  in  chief.  In  the  first  of  these  cases,  the  court 
found  the  second  marriage  null  in  respect  that  the  first  was 
proved.  In  the  two  last  cases,  although  the  evidence  of  the 
first  marriage  was  fully  as  strong,  the  court  gave  eflfect  to 
the  second  marriage,  but  without  determining  this  point  of 
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law.  Lord  Kaimes  (in  his  Elucidations  article  5tli,)  has 
given  a  decided  opinion,  that  a  second  marriage  in  facie 
ecclesice  would  in  such  a  case  be  eilect ual.  And  tf)  the  addi- 
tional Interrogatories  the  Respondent  deposes  and  answcreth, 
That  soon  after  these  proceedings  commenced  as  he  believes, 
he  received  a  retaining  fee,  and  also  a  case  with  corres- 
pondence upon  the  part  of  Mrs.  Laura  Manners,  and  he 
Understood  himself  to  be  retained  as  her  counsel  in  the  event 
of  any  proceedings  on  her  part  in  Scotland,  but  he  has 
given  no  advice  upon  the  subject  matter  of  the  said  action, 
or  any  way  relative  to  tlic  defence  to  be  maintained  against 
the  claim  and  suit  of  the  Plainliff,  nor  has  he  ever  attended 
any  consultation  in  the  cause. 

DAVID  CATIICART. 

24th  November,  1810. 

Repeated  and  acknowledged  at  Edin- 
burgh, before  me  the  undersigned 
Wm.  Calder,  Provost. 

In  the  Presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 


On  the  Allegation  and  Exhibits  given  ca  behalf 
of  Mr.  Dalrymple. 


20th  November,  1809, 
ADAM  GILLIES,    Esq.  of  the   city  of  Edinburgh, 
Advocate,  aged  forty-three  years,  a  Witness  pro- 
duced and  sworn,  deposes, 

THAT  he  has  practised  as  an  Advocate  before  the  Court 
of  Session  in  Scotland,  since  the  year  1787. 
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7,  8,  9.  And  to  the  seventh,  eighth,  and  ninth  articles 
of  the  said  Allcgaiion,  tlie  Deponent  having  attentively  and 
deliberately  perused  and  considered  the  several  articles  of 
the  said  Allegation  with  tlie  Exhibits  annexed  thereto,  and 
also  the  Libel  given  in  the  said  cause  on  the  part  of  Johanna 
Dalrymple  the  promoter,  and  the  original  Exhibits,  marked 
Nos.  1,  2,  10  and  11,  and  the  several  original  Letters  an- 
nexed to  the  said  Libel,  he  deposes  and  says,  that  he  is  of 
opinion  that   the  laws  and  usages    of  Scotland,    affirming 
the  validity  of  marriage  not  proved  to  have  been  solemnized 
in  the  face  of  the  church,  do  apply  to  a  person  resident  in 
that  country  at  the  time  when  he  is  said  to  have  contracted 
such  marriage,  although  such  person  should  only  be  quar- 
tered there  as  a  soldier  in  the  manner  set  forth  in  the  Alle- 
gation, and  although  he  should  have  his  proper  domicile 
not  in   Scotland  but  in  England,  or  in  any  other  foreign 
country.     In  some  cases  however  it  may  be  a  circumstance 
of  considerable  importance,  tliat  the  party  against  whom  a 
declarator  of  marriage  is  brought  in  Scotland,  has  merely 
been  casually  resident  instead  of  being  regularly  domiciled 
in  that  country.     Thus  where  the  pursuer  of  a  declarator  of 
marriage  alleges  cohabitation  and  habit  and  repute  as  man 
and  wife,  and  founds  on  these  circumstances  as  establishing 
a  marriage  with  the  defender,  the  Deponent  thinks  that  it 
would  be  requisite  that  these  Allegations  should  be  proved 
by  stronger  and  more  pregnant  evidence,  in  the  case  of  a 
person  whose  residence  in  Scotland  was  casual  and  tempo- 
rary, than  in  the  case  of  one  who  is  properly  domiciled  in 
that  country.     In  both  cases,  the  circumstances,  by  which 
cohabitation  and  habit  and  repute  as  man  and  wife  are  at- 
tempted to  be  established,  must  be  of  an  uniform  tenor  so  as 
to  indicate  the  understanding  of  the  parties  that  they  are 
married  to  each  other,  which  in  every  such  case  is  necessary 
to    constitute    a  marriage  ;    but  such    understanding   may 
fairly  be  inferred  from  fewer  and  slighter  circumstances  in 
•  the  case  of  persons  domiciled  in  Scotland  than  in  the  case 
of  persons  only   casually  resident  in  that  country.     The 
Deponent  is  further  of  opiaion  that  the  aUeged  promise,  uc- 
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knowledgment,  or  declaration  of  marriage  as  contained  intbe 
Paper- Writings,  marked  No.  1,  No.  2,  No.  10,  and  No.  U, 
derives  no  additional  force  from  the  circumstances  of  tlie 
parties  having  had  carnal  copulation  together  at  any  time 
previous  to  the  dates  of  such  writings,  and  if  they  had  no 
carnal  copulation  together,  and  did  not  cohabit  together  as 
man  and  wife,  and  were  not  commonly  reputed  as  such  sub- 
sequent to  the  date  of  the  said  writings  or  any  of  them,  the 
Deponent  then  thinks  that  the  said  promise,  acknowledgment 
or  declaration,  upon  the  supposition  that  the  writings  in 
which  it  is  contained  afford  legal  evidence  of  the  same,  is 
not  sufficient  to  constitute  a  valid  and  effectual  marriage. 
The  Deponent  is  further  of  opinion  that  the  promise,  ac- 
knowledgment or  declaration  contained  in  the  writings  already 
referred  to,  did  not  amoujit  to  more  upon  the  part  of  Mr. 
Dalrymple  tlian  an  obligation  to  solemnize  a  marriage  in  the 
face  of  the  church  at  some  future  period,  and  this  obliga- 
tion is  rendered  ineffectual  by  his  subsequent  marriage  duly 
and  legally  solemnized  in  England.  The  writings  No.  2, 
and  No.  10,  above  referred  to,  if  they  are  as  they  are 
alleged  to  be  of  the  hand-writing  of  Mr.  iDalrymple  the  De- 
fendant, do  not  require  to  be  tested  or  subscribed  by  wit- 
nesses in  order  to  be  probative  or  to  entitle  them  to  bear  faith 
in  judgment ;  did  such  writings  require  to  be  tested,  the 
attestation  or  signature  of  Charlotte  Gordon  coidd  be  of  no 
avail ;  1st,  Because  a  female  is  incapable  of  being  an  instru- 
mentary  witness  ;  and  2dly,  Because  it  is  requisite  ijiat 
there  should  be  two  witnesses  to  all  deeds  which  are  not  suf* 
ficiently  authenticated  by  the  subscription  of  the  party. 

ADAM  GILLIES. 

In  the  presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 
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And  the  same  Witness  beiri:^  examined  on  the  In- 
tel rog-a  tor  ies  given  onbehalf  of  Johanna  Dairy mple, 
the  other  Party  in  this  Cause. 

J.  To  the  first  of  these  Interrogatories  the  Respondent 
deposes  and  answers?,  That  he  is  of  opinion  that  a  marriage 
celebrated  in  Scotland  in  facie  ecclcsice  between  parties 
under  tViCnty-one  years  of  age,  and  without  the  consent  of 
parents  or  of  guardians,  would  be  valid  and  effectual  by  the 
law  of  Scotland,  although  neither  of  the  parties  had  any 
fixed  domicile  in  that  country. 

2.  To  the  second  Interrogatory  this  Respondent  deposes 
and  answers.  That  as  it  consists  of  difl'crent  parts,  or  rather 
as  it  involves  several  Interrogatories,  he  coi.siders  it  neces- 
sary for  the  sake  of  distinctness  to  make  a  separate  answer  to 
each.  1st.  It  is  asked  whether  marriage  may  not  be  con- 
stituted between  parties  in  Scotland  by  promise  and  subse- 
quent copula,  with  equal  effect  in  point  of  validity  as  it 
may  be  by  a  celebration  facie  ecciesice. — Answer.  In  the 
Respondent's  opinion,  a  marriage  between  parties  in  Scot- 
land cannot  be  constituted  with  equal  effect  in  point  of 
validity  by  promise  and  subsequent  copula,  as  by  celebra- 
tion in  facie  ecciesice  :  he  considers  this  liowever  as  a  point 
of  much  difficulty,  and  states  his  opinion  upon  it  with 
much  diffidence.  He  certainly  thinks  that  by  a  promise  and 
a  subsequent  copula,  a  party  incurs  an  obligation  to  so- 
lemnize a  marriage  in  face  of  the  church,  from  which  he  is 
not  at  liberty  to  resile,  and  which,  if  no  impediment  inter- 
vened, would  be  enforced  against  him  and  his  marriage 
declared  by  the  courts  of  law  in  Scotland,  but  if  prior  to 
the  institution  of  any  such  action  of  declarator  of  marriage, 
the  party  against  whom  it  is  brought  had  publicly  married 
another  woman,  by  a  marriage  duly  proclaimed  and  regu- 
larly celebrated  Avithout  objection  in  facie  ecciesice,  the 
Respondent  should  consider  this  as  a  legal  impediment  suf- 
ficient to  prevent  a  decree  of  declarator  of  marriage  from 
being  pronounced  in  the  action  founded  on  the  prior  pro- 
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misc  and  ropula,  nnrl  lie  sliould  think  that  tbe  courts  of  ]a^T 
in  Scotland  would  hold  (hat  the  second  marriage  celebrated 
m  facie  cccJcme  was  valid,  and  consequently  that  the  party 
Defendant  was  not  bound  to  fulfil,  or  ratlier  could  not  fidfil 
the  obiiication  previously  incurred  by  him  by  tlie  promise 
and  copula.  The  decision  in  the  case  of  Peimycook  against 
Grinton,  I.jtli  December,  1752,  appears  to  be  hostile  to  the 
opinion  which  (he  Respondent  has  now.  expressed,  hwi  in 
that  case  the  marriage  of  Grintoii  with  Aim  Graite  Avas  not 
duly  afid  regularly  proclaimed  and  celebrated  ;  And  it  ap- 
pears to  the  Respondent  tliat  Lord  Karnes's  remarks  upon 
the  decision  in  the  case  of  Grinton,  in  his  Elucidations 
respect ii!g  the  law  of  Scotland,  article  the  tillh,  arc  soun<l 
and  just.  Secondly,  It  is  asked  whether  marriage  may  not 
be  constituted  bctneen  parties  in  Scotland  by  solemn  verbal 
or  written  declarations  of  consent  de  prcssenfi,  or  of  mutual 
acceptance  of  each  other  as  husband  and  wife  Viith  equal 
effect  in  point  of  validity,  as  it  may  be  by  celebration  in 
facie  ecclesice. — Answer.  The  Respondent  conceives  from 
the  way  in  which  this  Interrogatory  is  put,  it  is  not  easy  to 
return  a  definitive  answer  to  it.  To  make  a  uuirriage  valid 
by  (he  law  of  Scotland  it  is  nut  necessary  that  it  should  be 
regularly  celebrated  m  facie  ccclesia;^  neither  is  it  requisite 
that  it  should  be  celebrated  by  a  clergyman  or  by  a  person 
actually  in  holy  orders,  but  on  the  other  hand  the  Re- 
spondent is  of  opinion  that  a  simple  consent  to  marry  ex- 
pressed de  proisenliy  whetlier  in  writing  or  verbally  before 
witnesses,  is  not  rebus  ii/lcgris  sufiicicnt  to  constitute  a  valid 
marriage,  and  he  conceives  the  law  upon  this  point  to  be 
correctly  stated  in  the  following  observation,  which  is  said 
to  have  been  made  from  the  bench  in  the  report  of  the  case 
of  M'Lauchlaue  against  Dobsoji,  6th  December,  179G. 
*'  Although  by  the  law  of  Scotland  there  are  no  precise 
"  forms  which  are  indispensable  in  the  solemnization  of  mar- 
^'  riage,  yet  rebas  iidegris  it  can  only  be  constituted  by  a 
"  consent  adhibited  in  the  presence  of  a  clergyman,  or  in 
"  some  other  solemn  mode  equivalent  to  actual  celebration." 
Lastly,  it  is  asked  whether  in  all  cases  marriage  be  ne  t  held 
to  be  constituted  by  the  consent  of  the  parties  as  expressed 
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at  the  time,  and  without  reference  to  their  legal  domicile  or 
place  of  residence  ? — Answer,  The  Respondent  conceives 
that  all  parties  resident  in  Scotland  are,  in  regard  to  mar- 
riage, subject  to  the  laws  of  Scotland,  and  he  therefore  thinks 
that  if  the  consent  of  the  parties  as  expressed  at  the  time,  is 
such  as  would  be  sufficient  to  constitute  a  valid  marriage 
betwixt  them,  supposing  them  to  be  domiciled  in  Scotland, 
the  same  would  be  sufficient  to  make  a  valid  marriage  al- 
though they  were  both  or  either  of  them  not  domiciled  in  that 
country  ;  at  the  same  time  it  appears  to  the  Respondent  to 
be  a  circumstance  of  importance  that  both  of  the  parties,  or 
even  that  one  of  them  is  a  foreigner,  having  no  domicile  in 
this  country,  as  such  circumstance  may  have  material  influ- 
ence upon  the  opinion  that  may  be  formed  as  to  the  inten- 
tion or  understanding  of  such  party  in  declaring  his  or  her 
consent  to  the  marriage.  In  every  case  where  marriage  is 
not  duly  celebrated  in  facie  ecclesia  it  is  an  essential  requi- 
site that  the  intention  of  the  parties  to  contract  a  valid  mar- 
riage should  be  fully  proved,  and  in  judging  of  such  a 
proof  it  may  be  a  circumstance  of  considerable  weight  that 
one  of  the  parties  was  a  stranger  and  had  no  domicile  in 
Scotland . 

3.  To  the  third  Interrogatory  the  Respondent  deposes  and 
answers,  That  he  is  of  opinion  that  marriages  celebrated  at 
Gretna  Green,  or  other  places  in  Scotland  near  the  borders, 
between  persons  domiciled  in  England  and  recently  arrived 
from  that  country  are  effectual  marriages  by  the  law  of  Scot- 
land provided  the  celebration  be  such  as  would  have  made 
a  valid  marriage  between  parties  domiciled  in  that  country, 
and  the  Respondent  thinks  this  was  substantially  found  by 
the  decree  of  the  Court  of  Session  in  the  case  of  Wyche 
against  Blount,  27th  of  June,  1801,  of  which  he  under- 
stands that  the  circumstances  were  such  as  they  are  stated  to 
have  been  in  this  Interrogatory. 

4.  To  the  fourth  Interrogatory  the  Respondent  deposes 
and  answers,  That  he  has  already  stated  it  as  his  opinion 
that  parties  in  Scotland  whether  domiciled  in  that  country  or 
not,  are  subject  to  the  Scotch  law  of  marriage,  and  he  is  not 
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acqiiainlcd  with  any  decision,  maxim,  or  dictum  of  autho- 
rity in  the  law  ot  Scotland  of  a  contrary  tendency,  neither 
docs  he  know  of  any  decision,  maxim,  or  dictum  of  the  law 
ol  Scotland  declaring  that  parties  in  that  country  but  not 
legally  domiciled  there  will  not  be  effectually  married  by 
deliberately  performing  those  acts  which  constitute  marriage 
between  domiciled  residents  in  Scotland  ;  but  he  is  of  opi- 
nion as  he  formerly  stated,  that  the  circumstances  of  both  or 
either  of  the  parties  having  no  domicile  in  Scotland,  may 
be  of  importance  in  judging  of  their  actual  intention  and 
meaning  at  the  time  when  they  performed  those  acts,  from 
which  tlieir  marriage  is  inferred,  or  by  which  it  is  attempted 
to  be  proved. 

5.  To  the  fifth  Interrogatory  the  Respondent  deposes  and 
answers,  That  he  is  of  opinion  that  a  marriage  celebrated  in 
the  face  of  the  Scottish  church  between  a  Scottish  woman 
and  an  English  officer  quartered  with  his  regiment  in  Scot- 
land will  be  valid  and  effectual  by  the  law  of  Scotland, 
although  such  celebration  may  have  been  unattended  with 
those  observances  necessary  to  make  a  marriage  effectual  in 
England.  He  farther  thinks,  under  the  qualification  which 
he  has  already  endeavoured  to  explain  as  to  the  effect  which 
the  circumstance  of  his  being  a  foreigner  might  have,  in  the 
scale  of  evidence  with  regard  to  his  intention,  that  in  the 
case  of  an  English  officer  quartered  with  his  regiment  in 
Scotland,  the  same  effect  would  be  given  to  a  promise  sub- 
sequente  copula,  as  to  a  solemn  written  declaration  de  prce- 
sefili,  as  in  the  case  of^  domiciled  Scotchman. 

6.  To  the  sixth  Interrogatory  the  Respondent  deposes 
and  answers.  That  he  thinks  there  is  such  a  thing  recognized 
in  the  law  of  Scotland  as  an  obligation  to  marry,  which  the 
parties  can  be  absolutely  bound  to  fulfil,  and  that  they  may 
not  in  all  cases  resile  from  a  mere  obligation  being  liable 
only  to  a  claim  of  damages  for  breach  of  engagemenr. 

7.  To  the  seventh  Interrogatory  this  Respondent  deposes 
and  answers.  That  Lord  Stair's  Institute  is  a  work  of 
great  authority  in  the  law  of  Scotland,  but  he  does  not  think 
that  his  doctrine,  as  expressed  in  the  short  passage  of  that 
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work  wliich  is  quoted  in  this  Interrogatory,  is  recognizM  as 
the  existing  law  of  Scotland.  Neither  does  he  think  that 
Lord  Stair's  own  opinion  on  the  subject  can  be  fully  or  ac- 
curately collected  from  the  words  of  this  passage  when 
taken  by  itself.  It  is  explained,  and  in  a  great  measure, 
qualified  by  the  context,  though  in  the  whole  of  this  section 
of  his  work  it  appears  to  the  Respondent  that  Lord  Stair  has 
not  expressed  himself  with  his  usual  perspicuity  :  with  a 
reference  to  the  manner  in  which  he  and  other  writers  on 
tlie  law  of  Scotland  have  treated  the  subject  of  marriage, 
Lord  Kaimes,  in  his  Elucidations,  (page  29,)  expresses 
himself  as  follows  :  "  Few  branches  of  our  law  are  handled 
*'  with  less  precision  than  what  particulars  are  necessary  to 
"  complete  a  marriage.  There  is  a  darkness  and  confusion 
'*  in  our  writers  from  jumbling  together  three  points  that 
"  are  clearlj'  distinct.  The  first  is  what  solemnities  are  ne- 
*'  cessary  to  complete  a  marriage  ?  The  second,  what  cir- 
"  cumstances  are  sufficient  to  presume  that  marriage  has 
"  been  regularly  solemnized  ?  And  the  third,  what  circum- 
"  stances  are  sufficient  to  oblige  a  party  by  a  process  to 
"  solemnize  a  marriage  ?"  The  Respondent  entirely  concurs 
in  the  justness  of  these  observations. 

8.  To  the  eighth  Interrogatory  the  Respondent  deposes  and 
answers,  That  Mr.  Erskinc's  Institutes  is  one  of  the  latest  in- 
stitutionalworks  of  authority  on  the  law  of  Scotland,  but  he 
does  not  think  that  his  doctrine,  as  expressed  in  that  pas- 
sage of  his  Institute  which  is  here  quoted,  is  recognized  as 
the  existing  law  of  Scotland,  and  accordingly  by  the  last 
editor  of  Mr.  Erskine's  work,  there  is  a  note  upon  this 
passage,  in  which  he  states  that  from  the  later  decisions  of 
the  court,  (page  95,)  "  there  is  reason  to  doubt  if  it  can 
"  now  be  held  as  law  that  the  private  declarations  of  parties 
"  even  in  writing,  are  /)er  se  equivalent  to  actual  celebration 
"  of  marriage." 

9.  To  the  ninth  Interrogatory  the  Respondent  deposes  and 
answers,  That  the  doctrine  said  to  be  laid  down  by  Lord 
Stair  and  Mr.  Erskine,   in  these  passages  of  their  works 
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which  are  recited  in  the  two  last  Interrogatories,  does  not 
appear  to  him  to  be  recognized  and  confirmed  by  any  of  the 
decisions  here  alluded  to.  Had  the  judgment  of  the  Court 
of  Session,  in  the  case  of  Taylor  against  Kello,  remained 
unaltered,  it  would  certainly  have  been  a  decision  tending 
to  confirm  the  doctrine  said  to  be  laid  down  by  Mr.  Erskine, 
but  the  decision  of  the  Court  of  Session  in  that  case  was 
reversed  by  the  House  of  Lords,  and  although  the  judg- 
ment of  their  Lordships  bears  to  have  proceeded  upon 
special  grounds,  yet,  on  attending  to  the  circumstances  of 
the  case  the  Respondent  considers  the  reversal  of  the  Court 
of  Session's  decree  as  a  decision  hostile  to  the  doctrine 
mentioned  in  this  Interrogatory.  From  the  report  of 
the  case  of  Inglis  against  Robertson  it  appears  that  the 
Defendant  did  not  deny  concubitus  which  must  have  been 
subsequent  as  well  as  prior  to  the  written  declarations 
founded  on.  The  case  of  Callander  versus  Boyd,  is  oAe 
with  which  the  Respondent  is  not  acquainted,  and  which 
is  not  reported  so  far  as],he  can  find ;  the  case  of  Edmond- 
stone  versus  Cochrane  is  in  like  manner  not  reported,  but  in 
that  case  also  he  understands  that  the  declaration  was  fol- 
lowed by  a  copula. 

10.  To  the  tenth  Interrogatory  the  Respondent  deposes 
and  answers,  That  judgments  of  an  opposite  import  appear 
to  him  to  have  been  pronounced  in  the  Court  of  Session  and 
by  the  House  of  Lords  in  the  following  cases,  viz.  M'Innes 
versus  More,  December  20th,  1781  ;  Anderson  versus  Ful- 
lerton,  Nov.  13th,  1795  ;  and  M'Lauchlane  versus  Dobson, 
16th  Dec.  1796.  In  the  first  of  the  cases  above-mentioned 
there  was  a  written  acknowledgment  or  declaration  of  mar- 
riage de  prcesenti  /  and  in  the  last  case,  that  of  Dobson,  there 
was  a  verbal  declaration  de  prcesenti^  in  presence  of  witnesses, 
and  that  preceded  by  a  long  correspondence  wherein  the  par- 
ties styled  each  other  husband  and  wife,  which  the  Res- 
pondent conceives  to  be  fully  equivalent  to  a  written  declara- 
tion of  consent  de  prazsenti.  In  answer  to  the  remaining  part 
of  this  Interrogatory  which  regards  the  reversal  of  the  judg- 
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tiiciit  in  Taylor  versus  Kello,  the  Respondent  lias  stated 
already  all  that  occurs  to  him. 

11.  To  the   eleventh  Interrogatory  .this  Respondent  de- 
poses and  answers,  That  he  does  not  distinctly  comprehend 
what  is  meant  by  the  term  solemn  as  it  seems  applied  in  this 
Interrogatory,  and  in  some  preceding  ones  to  a  consent  de 
prcesenti,  or  declaration  of  marriage,  when  such  consent  or 
declaration  has  not  been  exhibited  or  made  in  presence  of  a 
clergyman,  or  accompanied  with  any  ceremony  such  as  can 
be  deemed  equivalent  to  actual  celebration.    The  Respondent 
is  however  of  opinion  that  a  consent  de  prcesenti  expressed 
verbally  before  witnesses,  and  without  particular  ceremony 
or  solemnity  is  not  sufficient  per  se  to  constitute  a  valid 
marriage.     And  he  also  thinks  that  declarations  or  acknow- 
ledgments of  marriage  in  writing  interchanged  betwixt  the 
parties  privately,  and  without  the  intervention  of  witnesses, 
are  not  sufficient  rebus  integris  to  constitute  a  valid  mar- 
riage. 

12.  To  the  twelfth  Interrogatory  this  Respondent  deposes 
and  answers,  That  in  the  case  of  M'Adam  versus  M^Adam, 
a  verbal  declaration  of  consent  de  prcesenti  made  in  the  pre- 
sence of  witnesses  called  or  assembled  together  for  the  pur- 
pose, was  sustained  as  a  sufficient  ground  for  a  declarator  of 
marriage.     But  in  that  case  no  attempt  was  made  by  either 
of  the  parties  to  resile,  as  indeed  the  declaration  was  fol- 
lowed a  few  hours  after  by  the  death  of  one  of  them  ;  with 
respect  to  this  case,  however,  it  is  to  be  observed,  that  the 
judgment  pronounced  in  it  by  the  Court  of  Session  is  not 
final,  but  is  now  under  appeal  to  the  House  of  Lords,  in 
which  it  may  possibly  be  reversed,  and  the  Respondent  does 
not  therefore  consider  that  judgment  as  fixing  any  point  of 
law  with  the  exception  of  the  case  of  M'Adam,  the  Res- 
pondent does  not  know  of  any  in  wliich  a  simple  consent  de 
prcesenti  expressed  verbally  before  witnesses  was  held  suffi- 
cient rebus  integris  to  constitute  a  valid  marriage,  and  he  is 
of  opinion  that  in  the  various  Avritings  annexed  to  the  Libel 
in  the  present  case  there  arc  not  contained  such  full  and  ex- 
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plicit  declarations  de  'prcesenti  as  have  been  found  sufficient  to 
make  a  valid  marriage  in  any  case  -with  which  he  is  ac- 
quainted. 

IS.  To  the  thirteenth  Interrogatory  i\ie  Respondent  deposes 
and  answers,  That  if  it  were  law  that  a  written  declaration 
of  marriage  was  sufficient  per  se  to  constitute  a  marriage,  he 
thinks  it  would  follow  that  such  declarations  would  be  held 
to  be  among  the  writings  to  which  the  solemnities  of  formal 
deeds  are  required  by  the  law  of  Scotland ;  upon  the  sup- 
position which  has  been  made  such  writings  would  be  truly 
deeds  of  importance  to  the  validity  of  which,  unless  holo- 
graph  of  the    party,    such    solemnities  are  essential.     In 
answer  to  the  remaining  part  of  this  Interrogatory  the  Res- 
pondent can  only  say   that   in   none  of  the   cases   already 
referred  to  does  it  appear  to  him  that  a  written  declaration 
of  marriage  per  se  was  found  to  constitute  a  valid  marriage. 
14.  To  the  fourteenth  Interrogatory  the  Respondent  de- 
poses and  answers,  That  in  a  question  of  marriage,  or  in  any 
question  of  personal  obligation,  he  thinks  the  want  of  the 
solemnities  above-mentioned  will  be  sufficiently  supplied  by 
the  judicial  admission  of  the  party  that  he  did  knowingly 
and  deliberately  write  or  sign  and  deliver  the  writings  in 
question. 

15.  To  the  fifteenth  Interrogatory  the  Respondent  deposes 
and  answers,  He  thinks  that  a  sister  or  other  near  relation 
such  as  an  uncle  or  an  aunt,  cannot  be  examined  as  a  wit- 
ness even  in  an  occult  family  transaction,  such  as  a  clan- 
destine marriage,  where  there  is  a  penuria  testium.  Nor  is 
the  objection  to  the  admissibility  of  a  sister  removed  by  the 
circumstance  of  her  being  a  subscribing  witness  to  the 
writing  which  she  is  to  authenticate. 

\Q.  To  the  sixteenth  Interrogatory  tiie  Respondent  deposes 
and  answers.  That  there  is  no  decision  nor  any  other  autho- 
rity in  the  law  of  Scotland  for  holding  that  a  party  already 
actually  married  can  validly  enter  into  a  second  marriage, 
but  he  conceives  that  a  party  may  make  promises  and  decla- 
rations, and  perform  acts  by  whicli  he  incurs  a  valid  obli-a- 
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,ion  to  solemnize  a  marriage,  and  that  such  obligation  amU 
be  enforced  against  him  if  an  action  for  that  purpose  is 
brouo-ht  before  he  enters  into  a  second  marriage  and  will 
not  be  enforced  against  him  if  the  action  is  dehiyed  until  a 
second  marriage  is  contracted,  and  this  opinion  seems  to  be 
confirmed  by  the  jndgment  of  the  Court  of  Session  m  the 
case  of  Cochrane  against  Campbell,  ^vhich  judgment  was 
affirmed  by  the  House  of  Lords  on  the  Slst  ot  January, 

17.  To  the  seventeenth  Interrogatory  the  Respondent  de- 
poses  and  answers,  That  with  regard  to  the  decision  m  tlie 
case  of  Pennycook  versus  Grinton,  he  has  already  stated  all 
that  has  occurred  to  him.  He  considers  the  judgments  in 
the  Coun  of  Session,  and  of  the  House  of  Lords,  in  the  case 
of  Campbell  to  which  he  has  just  alluded,  to  be  of  an  op- 
posite  tendency  to  the  decision  of  the  Court  of  Session  in  he 
case  of  Grinton,  as  the  proof  of  the  prior  marriage  in  that 
case  appears  to  the  Respondent  to  have  been  stronger  than 

in  the  case  of  Grinton. 

ADAM  GILLILS. 

Hakry  Davidson,  Notary  Public  and  Actuary  assumed. 


And  the  same  Witness  being  examined  upon  the  ad- 
ditional Interrogatories  given  on  behalf  of  the  said 
Johanna  Dalrymple. 

1  To  the  first  of  these  additional  Interrogatories  the  Res- 
pondent deposes  and  answers.  That  he  is  of  counsel  for  Mr. 
Dalrvmple,  the  Defendant  in  this  Cause,  and  has  since  its 
first  commencement  been  occasionally  employed  by  him  in 

conducting  his  defence. 

2  To  the  second  additional  Interrogatory  the  Respondent 
deposes  and  answers,  that  he  did  give  his  advice  and  assist- 
ance  in  preparing  and    framing  the   cross    Interrogatories 
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here  mentioned,  but  this  part  of  the  business  was  conducted 
chie%  according  to  the  directions  of  Mr.  Clerk,  a  preceding 
witness  examined  in  this  cause,  and  the  Respondent  does 
not  think  that  he  himself  prepared  any  of  the  cross  Interro- 
gatories, though  some  additions  or  alterations  may  have  been 
suggested  by  him  and  adopted. 

3.  To  the  third  additional  Interrogatory  the  Respondent 
deposes  and  answers,  That  according  to  the  best  of  his  re- 
collection he  did  not  give  any  advice  and  assistance  in 
preparing,  altering,  or  revising  the  Allegation  or  pretended 
Allegation  mentioned  in  this  Interrogatory. 

4.  To  tlie  fourth  additional  Interrogatory  the  Respondent 
deposes  and  answers,  tliat  as  counsel  for  the  Defendant  he 
did  suggest  or  advise  the  plea  here  mentioned  as  now  main- 
tained by  him,  and  at  the  time  of  giving  that  advice  he 
believes  he  was  informed  by  his  employer,  and  consequently 
he  would  take  it  for  granted,  that  the  Plaintiff  was  in  the 
thorough  knowledge  not  only  tliat  the  Defendant  had  re- 
turned to  Britain,  but  also  of  his  courtship  of,  and  intended 
marriage  with  Miss  Manners. 

5.  To  the  fifth  additional  Interrogatory  the  Respondent 
deposes  and  answers,  That  the  supposition  which  is  here 
put  would  have  had  little  or  no  influence  with  him  in  form- 
ing his  opinion  upon  the  point  mentioned  in  this  Interroga- 
tory, 

ADAM  GILLIES, 

26th  November,  1810. 
Repeated  and  acknowledged  at  Edin- 
burgh before  me  the  undersigned 
Wm.  Calder,  Provost. 

In  the  presence  of  Harry  DavidsoXj 
Not.  Pub.  and  Actuary  assumed. 
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On  tlio  Allegation  and   Exhibits  given  on 
behalf  of  iVlr.  Dalrymple. 


22d  October,  1810. 
SIR  ILAY  CAMPBELL,  Baronet,  late  Lord  President 
of  the  Court  of  Session  in  Scotland,  aged  seventy-six  years, 
a  Witness,  produced  and  sworn,  deposes,  That  prior  to  the 
month  of  November  1808,  he  was  for  nineteen  years  President 
of  the  said  Court,  and  to  tlie  seventh,  eighth  and  ninth  articles 
of  the  said  Allegation,  this  Deponent  having  attentively  and 
deliberately  considered  the  several  articles  of  the  said  Alle- 
gation with  the  Exhibits  annexed,  and  also  the  Libel  given 
in  this  cause  on  the  part  of  Johanna  Dalrymple,  the  Pro- 
moter, and  the  original  Exhibits,  marked  No.  1,  2,  10,  11, 
and  the  several  original  letters  annexed  to  the  said  Libel,  he 
deposes  and  says,  that  the  general  principle  of  the  law  of 
Scotland  with  respect  to  marriage  is,  that  it  is  perfected  by 
the  mutual  consent  of  parties  accepting  each  other  as  husband 
and  wife.     The  solemnities  of  a  regular  marriage,  although 
required  as  matter  of  order  and  as  the  most  unexceptionable 
form  of  entering  inio  that  state,  are  not  held  to  be  indispen- 
sable, and  accordingly  irregular  marriages,  i.  e.  without  the 
usual  forms,  are  very  common  in  Scotland :  as  the  consent 
however  which  is  necessary  to  constitute  the  matrimonial  con- 
tract, must  be  deliberate  and  serious,  clearly  denoting  the 
intention  of  the  parties  to  become  husband  and  wife,  and  at- 
tended Avith  no  ambiguity,  questions  often  arise  concerning 
the  validity  of  irregular  marriages,  and  the  decision  of  these 
must  of  course  depend  in  a  great  measure  on  the  circum- 
stances of  each  particular  case.     An  irregular  marriage  may 
be  constituted,  or  rather  it  may  be  said,  proved  in  various 
■ways. 

1st  by  cohabitation  as  husband  and  wife  at  bed  and  board, 
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and  general  habit  and  repute.  This  has  even  been  sanctioned 
by  statute  (1503,  c.  77)  and  forms  a  presumption  so  strong 
scarcely  to  be  called  in  question. 

2d.  By  promise  de  futiiro  and  copula  following  upon  it, 
because  the  engagement  though  having  a  reference  to  future 
time  is  supposed  to  be  purified  by  tlie  act  of  consummation, 
and  rendered  a  present  contract,  if  there  be  no  middle  impedi- 
ment to  bar  the  claim. 

Sd.  ^y  formal  acknowledgments  per  verba  de  propsefid 
either  in  writing,  or  declared  before  witnesses,  though  not  in 
presence  of  a  clergyman ;  but  these  must  appear  to  have  been 
made  with  the  deliberate  intention  of  living  together  as  hus- 
band and  wife,  and  must  be  attended  with  personal  intercourse 
if  not  subsequent,  at  least  prior,  otherwise  they  will  resolve 
into  a  mere  slipulatio  spoiisalilia,  similar  to  what  is  in  every 
contract  of  marriage  in  the  Scots  form,  which  proceeds  on  a 
recital  that  the  parties  have  accepted  of  each  other  as  hus- 
band and  wife,  but  which  may  be  resiled  from,  rebus  integris. 
The  Court  of  Session   was   of  this  opinion  in  the  case  of 
M'Lachlane  against  Dobson,  6th  Dec.  1796,  which  the  Depo- 
nent apprehends  was  rightly  decided.   Had  there  been  either 
an  antecedent  or  a  subsequent  copula  by  which  matters  were 
not  entire,  it  is  probable  that  the  court  would  have  decided 
otherwise;  though  this  is  not  clear,  as  there  were  circum- 
stances tending  to  shew  that  the  parties  did  not  truly  mean  to 
live  together,  and  both  of  tliem  admitted  that  there  never  was 
cohabitation  of  any  kind  between  them,  In  the  case  of  a  regu-. 
lar  marriage  in  facie  ecclesice,  celebrated  by  a  clergyman,  it 
may  happen  that  the  parties  may  accidentally  be  prevented 
from  going  together,  e.  gr.  the  man  or  the  woman  may  die 
suddenly  before  any  bedding.     Yet  the  Deponent  conceives 
that  the  status  of  marriage  would  be  completv^*,  agreeably  to  the 
maxim  consensus  nnn  concuhitus  facit  matrimonium,  but  every 
thing  short  of  the  actual  and  regular  ceremony  ought  to  be 
considered  in  a  different  light.    These  doctrines  of  the  law  of 
Scotland  are  treated  more  fully  in  our  law  books.   The  latest 
author,  who  of  course  takes  notice  of  all  the  modern  decisions 
upon  the  subject  J  is  Mr.  Hutchison.     See  his  book  on  Jus- 
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ticc  of  Peace  Jurisdiction,  second  edition,  Book  iii.  clmp.  8. 
The  cases  of  M'luncs  against  More,  and  Taylor  against  Kello, 
with  the  judgments  upon  them  in  the  House  of  Lords  ;  like- 
wise the  case  of  M'Culloch,  10th  Feb.  1759,  with  the  rever- 
sal  in  the  House  of  Lords,  may  be  particularly  attended  to, 
as  it  seems  to  have  been  thought  in  these  cases  thatthe  Court 
below  had  gone  rather  too  hr  in  sustaining  equivocal  evi- 
dence of  marriage.     In  the  present  case  (Dalrymple  against 
Dalrymple)  habit  and  repute  or  any  known  cohabitation  as 
husband  and  wife  are  out  of  the  question,  so  far  as  appears 
to  the  Deponent  from  any  of  the  materials  laid  before  him, 
^nd  therefore  the  first  of  the  above  grounds  for  declaring 
marriage  does  not  apply.     The  second  is  in  part  made  out 
by  written  evidence, for  the  writingNo.  1,  which,  if  acknow- 
ledged or  proved  to  be  holograph,  contains  a  clear  promise 
of  marriage,  or  rather  mutual  promises  ;  but  the  subsequent 
consummation  is  disputed,  which  therefore  must  depend  upon 
proof,  and  if  proved  it  will  then  be  for  the  judge  to  consider 
whether  this  ground  for  declaring  a  marriage  is  or  is  not  ef- 
fectually opposed  by  other  circumstances  requiring  to  be  at- 
tended to,  such  as  those  to  be  afterwards  mentioned.     The 
third  is  also  so  far  proved  scripto  by  the  Writing,  No.  2, 
which  contains  a  very  explicit  mutual  declaration  of  marriage 
de  prceseMi,  and  by  various  letters  under  tlie  hand  of  the 
party,  John  William  Henry  Dalrymple,  (No.  3,  &c.)  all  of 
which  it  is  alleged  are  holograph,   and  if  they  are  either 
proved  or  admitted  to  be  so  they  of  course  by  our  law  are  to 
be  held  as  authentic ;  and  it  is  immaterial  that  they  are  not 
signed  by  witnesses,  for  holograph  writings  do  not  require 
Avttnesses,  except  to  prove  their  dates,  and  nothing  here  seems 
to  turn  upon  the  precise  dates,  as  the  first  ten  or  twelve  of 
them  appear  from  their  contents  to  have  been  written  before 
the  party,  John  William  Henry  Dalrymple  left  Scotland, 
and  the  others  soon  after,  and  evidently  before  any  middle 
impediment  existed  by  marrying  another.     But  before  any 
conclusive  inference  can  be  drawn  from  these  written  acknow- 
ledgments of  marriage  however  direct,  it  is  necessary  that  all 
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the    circumstances    attending    them     should    be    carefully 
examined.    The  Deponent  does  not  consider  it  a  good  objec-  | 
tion  on  the  part  of  Mr.  Dalrymple  that  he  was  an  English  of-  { 
ficer,  having  no  permanent  domicile  in  Scotland  but  only  there  j 
transiently  with  liis  regiment.  Were  this  a  question  concern-  j 
ing  his  intestate  personal  succession  the  Deponent  would  con-  j 
sider  England  and  not  Scotland  to  be  at  present  and  to  have 
been  at  that  time  the  country  of  his  domicile,  the  laws  of 
which  would  of  course  be  alone  considered  as  regulating  the 
question  of  succession,  but  the  present  seems  to  the  Deponent 
to  be  a  case  of  a  different  nature. 

Mr.  Dalrymple  while  in  Scotland  was  capable  of  contract- 
ing debt  there,  and  of  being  sued  for  it  if  found  within  the 
jurisdiction  ;  he  was  also  capable  of  contracting  marriage 
there  especially  with  a  Scots  lady,  the  marriage  being  entered 
into  according  to  any  form  recognized  by  the  law  of  that 
country  to  be  good,  for  which  reason  all  the  Gretna-Green 
marriages  are  held  to  be  good ,  though  uniformly  irregular ; 
and  although  by  the  marriage  act  they  could  not  have  been 
so  made  in  England.  But  in  examining  the  circumstances  of 
the  present  case  the  youth  and  inexperience  of  the  party, 
John  William  Henry  Dalrymple,  and  his  being  a  stranger 
to  the  customs  of  the  country  may  perhaps  enter  into  the  con- 
sideration of  the  judge  along  with  other  circumstances, 
though  it  must  also  be  kept  in  view  that  he  was  of  sufficient 
age  to  marry.  Another  circumstance  which  may  be  thought 
somewhat  unfavourable  to  the  lady  is  that  she  seems  to  have 
agreed  by  the  Writing,  No.  JO,  to  an  indefinite  obligation  of 
secresy,  and  to  have  accepted  of  a  similar  engagement  on  the 
part  of  tlie  gentleman,  implying  a  new  reference  to  future 
time,  not  altogether  consistent  with  the  idea  of  present  mar- 
riage. The  mutual  consent  in  the  Writing,  No.  2,  being  of 
an  unqualified  nature,  ought  not  to  have  been  tlirown  loose 
by  the  suspensive  and  qualified  obligation  in  No.  JO.  This 
at  least  is  a  circumstance  deserving  to  be  considered.  It  is 
said  that  one  of  the  writings  of  No.  10  was  not  properly 
tested,  and  they  both  appear  to  be  of  tlie  same  hand-writino- ; 
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)ut  tliese  alleged  informalities  seem  to  be  of  little  consequence, 
IS  the  writing  whether  liolograpli  of  the  Promoter,  Johanna 
Dalrymple,  or  only  signed  by  her,  was  taken  into  her  pos- 
lession,  and  produced  by  her  as  evidence,  and  it  is  neither 
he  better  nor  the  worse  for  being  also  signed  by  her  sister. 
Further,  the  long  silence  of  the  lady  as  well  as  the  gentleman 
ifter  the  correspondence  ceased,  by  which  both  the  one  and 
the  other  might  be  put  off  their  guard  and  third  parties  might 
be  deceived,  are  circumstances  wliich  in  such  a  case  cannot 
be  laid  out  of  view.     It  is  not  said  there  was  any  child  in  the 
case  or  any  personal  intercourse  subsequent  to  the  gentleman's 
leaving  Scotland  in  summer  1804,  the  whole  written  evidence 
of  thei^  prior  connection  seems  to  have  been  in  the  hands  of 
one  of  the  parties,  and  consequently  in  her  power,  and  no 
step  was  taken  to  interpel  marriage  with  another.    These  are 
circumstances  which  call  for  explanation.    The  case  of  Mag- 
dalen Cochrane  against  Campbell  in  1747,  which  is  to  be 
found  in  Falconer's  Collection,  and  is  likewise  detailed  in 
Mr.  Hutchinson's  book,  Vol.  4,  App.  iii.  p.  26,  seems  proper 
to  be  attended  to.    It  is  also  noticed  in  the  Dictionary  of  De- 
cisions, Vol.  4,    Voce  personal  Objections,   p.  79.     These 
hints  the  Deponent  merely  throws  out  as  connected  with  the 
question  of  law,  upon  which  alone  he  presumes  his  evidence 
is  required.     They  are  submitted  with  the  greatest  deference 
to  the  very  able  and  respectable  judge  who  is  to  try  the 
cause.     He  abstains  from  drawing  any  ultimate  conclusion 
for  two  reasons  ;  first,  because  the  whole  merits  of  the  case 
are  not  before  him ;  secondly,  because  it  would  be  presump- 
tuous in  him  to  do  so  when  he  is  called  merely  as  a  witness. 

ILAY  CAMPBELL. 

In  presence  of  Harry   Davidson. 
Net.  Pub.  and  Actuary  assumed. 
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The  same  Witness  examined  on  the  Interrogatories 
given  on  behalf  of  the  said  Johanna  Dalrjniple, 
tlie  other  Party  in  this  Cause. 

J,  2,  3,  4,  5.     To  the  first,   second,  third,   fourtli  and   j: 
fifth   Interrogatories  this   Respondent  answereth  and  saith,    I 
That  in  his  deposition  already  given  as  aforesaid,  he  has 
sufBcientlj  answered  them. 

6.  To  the  sixth  of  tliese  Interrogatories  he  deposes  and 
says,  That  an  obligation  to  marry  having  relation  to  future    jj 
time  may  be  resiled  from  rebus  integris ;  but  the  question  of 
damages  for  breach  of  engagement  remains  entire. 

7,  8.  To  the  seventh  and  eighth  Interrogatories  he  de- 
ix)ses  and  says,  That  both  Lord  Stair's  and  Mr.  Erskine's 
Institutes  are  books  of  authority  on  the  law  of  Scotland. 

9,  10.  To  the  ninth  and  tenth  Interrogatories  he  deposes 
and  says,  That  the  decisions  will  speak  for  themselves. 

11.  To  the  eleventh  Interrogatory  he  deposes  and  says, 
That  it  is  already  answered  in  his  deposition  in  chief,  as 
aforesaid. 

12.  To  the  twelfth  Interrogatory  he  deposes  and  says^ 
That  he  understands  the  case  of  M'Adara  to  be  still  in  de- 
pendence before  the  House  of  Lords.  He  avoided  saying  any 
thing  about  it  in  his  deposition  as  aforesaid,  but  since  tlie 
question  is  asked,  he  is  bound  to  answer  that  the  judgment  of 
the  Court  of  Session  was  such  as  the  Interrogatory  describes 
it  to  have  been,  but  that  he  the  Respondent,  and  some  others 
of  the  judges,  disapproved  of  the  judgment  or  decision,  and 
he  and  they  thought  the  case  very  similar  to  that  of  Fullarton 
■where  a  posthumous  marriage  was  found  to  be  bad. 

13.  14.  To  the  thirteenth  and  fourteenth  Interrogatories 
he  deposes  and  says.  They  are  already  answered  in  his  depo- 
sition  in  chief  as  aforesaid. 

15.  To  the  fifteenth  Interrogatory  he  deposes  and  says, 
That  he  is  humbly  of  opinion  that  as  marriage  ought  to  be 
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public  a  sister  ought  not  to  be  admitted  as  a  good  witness  on 
the  pretence  o^  penuria  tesiium. 

I  IG,  17.  To  the  sixteenth  and  seventeenth  Interrogatories  he 
deposes  and  says,  That  he  has  already  suggested  that  the 
case  of  Magdalen  Cochrane  against  Campbell  ouglit  to  be 
looked  into,  where  there  appears  to  have  been  a  written  ac- 
knowledgment of  marriage,  but  where  the  Pursuer  who  had 
allowed  a  marriage  to  take  place  with  another  lady,  was  ulti- 
mately unsuccessful.  If  the  decision  in  the  case  ofGrinton 
and  Graite  can  be  at  all  justified  it  is  upon  the  ground  that  the 
second  marriage  was  also  irregular.     The  Respondent  has 

;  already  said  that  in  judging  of  irregular  marriages  every  cir- 
cumstance attending  the  case  must  be  taken  into  view. 

ILAV  CAMPBELL. 

23d  Oct.  1810. 

Repeated  and  acknowledged  at  Glas- 
I  gow,  before  me  the  undersigned, 

W.  Ferguson,  one  of  the  Baillies 
of  Glasgow. 

In  the  presence  of  Harry  Davidson, 
I  Not.  Pub.  and  Actuary  assumed. 
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On  the  Allegation  and  Exhibits  given  on  behalf 
of  Mrs.  Dalrymple. 


23d  February,  1811.  1 
SAMUEL  HAWKINS,  of  Findon,  in  the  County  of 
Sussex,  Esq.  but  at  present  residing  in  Parliament 
Street,  Westminster,  in  the  County  of  Middlesex, 
aged  upwards  of  fifty  years,  a  Witness  produced 
and  sworn. 

1.  TO  the  first  article  of  the  said  Allegation  the  Deponent 
saith,  Tliat  in  the  latter  end  of  the  year  1803,  or  beginning 
of  the  year  1806,  he  became  very  intimately  acquainted  with 
the  Honourable  General  William  Dalrymple  (now  deceased) 
the  father  of  John  William  Henry  Dalrymple,  Esq.  one  of 
the  Parties  in  this  Cause,  and  in  the  course  of  the  frequent 
conversations,  the  said  General  Dalrymple,  and  the  Depo- 
nent had  together,  he  the  Deponent  learnt  that  the  said  . 
John  William  Henry  Dalrymple,  the  son  of  the  said 
General  Dalrymple,  was  at  that  time  an  officer  in  his  Ma- 
jesty's 35lh  regiment  of  foot,  and  was  at  Malta  ;  and  he  saith 
that  the  said  John  William  Henry  Dalrymple,  Party  in  this 
Cause,  having  attained  the  age  of  twenty-one  years,  and 
become  entitled  to  receive  a  considerable  sum  of  money, 
under  the  marriage  settlement,  or  will  of  his  late  mother,  left 
his  regiment  and  returned  to  England  unknown  to  his  father, 
the  said  General  Dalrymple,  in  the  month  of  August,  1806, 
in  order  to  get  possession  of  such  sura  of  money,  which  he  the 
said  John  William  Henry  Dalrymple,  had  so  become  en- 
titled to  receive,  as  also  to  settle  his  affairs  ;  and  some  of  the 
most  intimate  friends  of  tlie  said  General  Dalrymple,  who 
knew  of  the  said  John  William  Henry  Dalrymple's  return 
to  England,  apprehending  from  the  bodily  infirmity  which 
the  said  General  Dalrymple  laboured  under,  and  from  the 
natural  violence  of  his  temper,  and  his  high  sense  of  honour. 
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that  if  he  knew  of  his  said  son  having  left  his  regiment  and 
come  to  England,  it  would  not  only  have  a  bad  effect  on  him 
the  said  General  Dalrymple,  but  might  also  cause  him  to  dis- 
inherit his  said  son,  did  to  avoid  such  apprehended  ill  conse- 
quences prevail  on  the  said  John  William  Henry  Dalrymple, 
Party  in  this  Cause,  to  conceal  his  so  being  in  England  from 
his  said  father,  and  on  account  of  the  known  confidence  which 
the  said  General  Dalrymple  had  in  the  Deponent,  an  introduc- 
tion of  the  said  Jolin  William  Henry  Dalrymple,  and  the 
Deponent  to  each  other  was  brought  about  by  the  said  friends 
of  the  said  General  and  his  said  son,  for  the  purpose  of  getting 
the  Deponent  to  arrange  the  said  business  between  them  the 
said  General  Dalrymple  and  his  said  son,  without  its  being 
known  to  the  said  General  Dalrymple  that  his  said  son  was 
in  England,   and   by  means  of  such  introduction,   he  the 
Deponent  first   came   to  know  the  person  of  the  said  John 
William   Henry  Dalrymple,   Party  in  this  Cause,   and  in 
consequence  thereof,  and  to  prevent  the  aforesaid  appre- 
hended mischiefs  both  to  the  said  General  Dalrymple  and 
his  said  son,  the  Deponent  undertook  and  accomplished  the 
arrangement  of  such  aforesaid  business,  without  the  said 
General  knowing,   or  even  suspecting  that  his  said  son  was 
in  England.     That  the  Deponent  afterwards,  whilst  the  said 
John  W^illiam  Henry  Dalrymple  so  remained  in  England, 
unknown  to  his  said  father,  became   the   (confidential  friend 
and  agent  of  the  said  John  William  Henry  Dalrymple,  Party 
in  this  Cause,  who  hi  various  conversations  communicated 
to  the  Deponent  many  circumstances  respecting  a  connection 
he  stated  he  had  had  with  a  Miss  Johanna  Gordon  at  Edin- 
burgh, (which  the  Deponent  had  previously  heard  the  said 
General  Dalrymple  spealf  pf,  and  which  connection  he  sup- 
posed he  had  completely  got  rid  of)  and  the  said  John  Wil^ 
liam  Henry  Dalrymple  at  the  same  time  expressed  his  fears 
that  the  said  Johanna  Gordon  would  be  writing  to   and 
troubling  his  father,  the  said  General  Dalrymple  upon  that 
subject,°as  well  as  tormenting  him  the  said  John  W^illiam 
Henry  Dalrymple  with  letters,  to  avoid  which,  he  begged  the 
Deponent  not  to  forward  any  of  her  letters  to  him,  the  said 
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John  William  Henry  Dalrjmple  (who  was  then  about  to 
go  to  the  continent  of  Europe,)  and  in  order  to  enable  the 
Deponent  to  know  her  hand-writing,  and  to  distinguish  her 
letters  from  any  others,  he  the  said  John  William  Henry 
Dalrymple  then  cut  off  the  superscription  from  one  of 
her  letters  to  him,  which  he  then  gave  to  the  Deponent 
for  that  purpose,  and  at  the  same  time  swore  that  if  the 
Deponent  did  forward  any  letters  of  her  the  said  Johanna 
Gordon  to  him  the  said  John  William  Henry  Dalrymple, 
he  never  would  read  any  of  them,  and  he  also  desired  and 
intreated  the  Deponent  to  prevent  any  of  the  said  Johanna 
Gordon's  letters  from  falling  into  the  hands  of  the  said 
General  Dalrymple,  and  afterwards,  to  wit  on  or  about  the 
month  of  September  in  the  said  year  1806,  he  the  said  John 
William  Henry  Dalrymple  left  England,  and  went  to  the 
continent  of  Europe.  That  the  Deponent  from  the  oppor- 
tunity which  was  afforded  him  by  his  being  almost  constantly 
•with  the  said  General  Dalrymple  did  find  means  to  prevent 
several  of  the  said  Johanna  Gordon's  letters  addressed  to  the 
said  General  Dalrymple,  from  being  received  by  him,  but 
Laving  foand  considerable  risk  and  difficulty  therein,  and 
in  order  to  put  a  stop  to  the  said  Johanna  Gordon  writing 
any  more  letters  to  the  said  General  Dalrymple,  he  the 
Deponent  did  himself  write  and  address  a  letter  to  her  the 
said  Johanna  Gordon  at  Edinburgh,  wherein  he  stated  that 
the  letters  which  she  had  as  aforesaid  sent  to  the  said  General 
Dalrymple,  had  fallen  into  his  the  Deponent's  hands,  to  peruse 
or  to  answer  as  the  said  General  Dalrymple  was  himself 
precluded  from  taking  any  notice  of  letters  from  the  preca- 
rious state  he  was  in,  or  to  that  effect,  and  urged  the  pro- 
priety of  her  desisting  from  sending  any  more  letters  to 
the  said  General  Dalrymple ;  and  the  Deponent  having  in  his 
said  letter  mentioned  that  he  was  in  the  confidence  of  and 
in  correspondence  with  the  said  John  William  Henry  Dal- 
rymple, she  the  said  Johanna  Gordon,  nov/  called  Dalrym- 
ple, soon  afterwards  commenced  a  correspondence  with  the 
Deponent  respecting  the  said  John  William  Henry  Dalrym- 
ple, Party  in  this  Cause,  and  also  sent  many  letters  addressed 
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to  the  said  John  William  Henry  Dalrymple,  to  him  the 
Deponent  to  get  forwarded  to  the  said  John  William  Henry 
Dalrymple,  but  the  said  John  William  Henry  Dalrymple 
having  as  predeposed,  particularly  desired  the  Deponent 
not  to  forward  any  such  letters  to  hrm,  he  the  Deponent  kept 
many  of  such  letters  back,  and  did  not  send  them  to  their 
address,  but  whether  he  kept  all  such  letters  back,  or 
whether  he  forwarded  any  of  them  to  the  said  John  William 
Henry  Dalrymple,  to  whom  they  were  addressed,  he  the 
Deponent  cannot  depose  with  any  certainty,  but  thinks  that 
he  did  send  one  or  two  of  the  said  Johanna  Gordon's  letters 
to  the  said  John  William  Henry  Dalrymple,  in  conse- 
quence of  her  continued  importunities  for  that  purpose,  but 
the  Deponent  can  by  no  means  say  that  the  same  were  re- 
ceived by  the  said  John  William  Henry  Dalrymple,  if  he 
the  Deponent  did  actually  forward  any  of  such  letters.  And 
the  Deponent  further  saith,  that  it  was  sometime  in  the  latter 
end  of  the  year  1806,  or  beginning  of  the  year  1807,  that 
the  correspondence  between  the  said  Johanna  Gordon,  now 
called  Dalrymple  (who  is  one  of  the  Parties  in  this  Cause,) 
and  himself  first  commenced  ;  and  that  after  the  death  of  the 
said  General  Dalrymple,  which,  to  the  best  of  the  De- 
ponent's recollection,  happened  sometime  in  or  about  the 
spring  of  the  year  1807,  she  the  said  Johanna  Dalrymple, 
formerly  Gordon,  Party  in  this  Cause,  in  her  said  correspon- 
dence with  the  Deponent,  expressly  asserted  and  declared 
to  him  her  marriage  with  the  said  John  William  Henry  Dal- 
rymple, and  the  Deponent  being  desirous  of  knowing  and  of  be- 
ing furnished  with  the  particulars  thereof,  wrote  to  the  said  Jo- 
hanna Dalrymple,  under  the  address  of  Miss  Gordon,  for  such 
particulars,  who  thereupon  communicated  the  particulars  of 
her  marriage  with  the  said  John  William  Henry  Dalrymple, 
and  furnished  him  the  Deponent  with  a  copy  of  the  original 
Paper- Writings  or  Exhibits  marked  No.  1,  and  2,  annexed 
to  the  Libel,  given  in  and  admitted  in  this  Cause,  the  said 
Exhibit  marked  No.  1,  being  the  original  written  promise  of 
marriage,  purporting  to  have  been  signed  and  exchanged  by 
and  between  the  said  John  William  Henry  Dalrymple,  and 
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Johanna  Dalrymple,  flien  Gordon,  Parties  in  this  Cause,  and 
the  said  Exhibit  marked  No.  2,  being  the  original  marriage 
contract  or  instrument  in  writing,  also  purporting  to  have  been 
signed  by  them  the  said  JohnWilliam  Henry  Dalrymple  and 
Johanna  Dalrymple,then  Johanna  G  ordon,spinster,on  the  28th 
day  of  May,  1804,  which  to  the  bestof  the  Deponent's  recollec- 
tion, she  called  her  lines  of  marriage,  and  the  Deponent 
afterwards  wrote  in  very  strong  language  to  him  the  said 
John  William  Henry  Dalrymple  on  the  subject  of  such  his 
marriage,  and  also  respecting  some  bills  left  unpaid  by  him 
and  which  she  the  said  Johanna  Dalrymple  formerly  Gordon, 
had  been  called  upon  to  discharge,  and  had  desired  the 
Deponent  to  mention  in  his  letter  to  the  said  John  William 
Henry  Dalrymple  ;  and  the  Deponent  hath  no  doubt  that  the 
said  John  William  Henry  Dalrymple  received  such  the 
Deponent's  letters,  because  the  said  John  William  Henry 
Dalrymple  replied  thereto  from  Berlin  to  Vienna,  in  the 
said  year  1807,  and  caused  the  said  bills  to  be  paid  through 
the  medium  of  Messrs.  Coutts  and  Co.  bankers,  London. 
And  he  further  saith,  that  in  the  latter  end  of  May,  in  the 
year  1808,  the  said  John  William  Henry  DalrympleYeturned 
again  to  England,  and  in  a  day  or  two  after  his  arrival  in 
London  he  went  (as  he  informed  the  Deponent,)  to  Bright - 
helmstone  in  hopes  of  finding  the  Deponent  there,  but  having 
been  disappointed  therein,  he  came  to  the  Deponent's  house 
at  I'indon,  near  Shorcham,  where  having  met  the  Deponent, 
they  conversed  together  upon  the  said  John  William  Henry 
Dalrymple's  affairs,  and  particularly  upon  his  the  said  John 
W^illiam  Henry  Dalrymple's  marriage  witli  the  said  Johanna 
Dalrj'mple,  formerly  Gordon,  Party  in  this  Cause,  and  on 
that  occasion  the  Deponent  shewed  the  said  John  William 
Henry  Dalrymple  the  proofs  of  such  marriage,  wliich  she  the 
said  Johanna  Dalrymple,  had  as  aforesaid,  furnished  to  hirn 
the  Deponent,  and  the  Deponent  fearing  from  the  manner  and 
conduct  of  the  said  John  William  Henry  Dalrymple,  that 
he  had  it  in  contemplation  to  marry  Miss  Manners,  the  sister 
of  the  Dutchess  of  St.  Albans,  notwithstanding  his  aforesaid 
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marriage  with  the  said  Johanna  Dalrymplc,  formerly  Gordon, 
cautioned  liini  ajvainst  taking  such  a  step,  and  in  the  strongest 
language  in  which  the  Deponent  was  able  to  express  himself, 
described  the  mischiefs  which  he  the  said  John  William 
Henry  Dalrymple  would  thereby  bring  upon  himself  and  tlie 
said  "iMiss   Manners,    and   the   difficulties   in  which    their 
respective   families   might   be   placed   from  the   said   John 
William  Henry  Dalrymple  having  been  previously  married 
to  the  said  Johanna  Dalrymple,  formerly  Gordon ;  and  the 
Deponent  imagined    that    he  had  deterred   the   said   John 
William  Henry   Dalrymple   from  marrying  the  said  Miss 
Manners,  though  the  Deponent  saith,  that  at  the  time  afore- 
said, he  the  said  John  William  Henry  Dalrymplc,    took 
almost  by  force  from  the  Deponent  some  of  the  said  Johanna 
Dalrymple's  letters,  addressed   to  him  the  Deponent,    and 
particularly  those  annexed  to  the  Allegation  given  in  this 
Cause,  on  behalf  of  the  said  John  William  Henry  Dalrymple, 
under  pretence  of  shewing  them  to  Lord  Stair,  and  seemed 
by  his    manner    and  expressions  to  consider  that  he  had 
thereby  possessed  himself  of  the  means  of  shewing  that  the 
said  Johanna  Dalrymple  was  not  his  wife.     And  the  Depo- 
nent further  saith,  That  he  does  not  think  it  possible  that  at 
the  time  the  said  Johaima  Dalrymple  wrote  and  sent  to  him 
the  Deponent  the  letter  marked  (A)  annexed  to  the  aforesaid 
Allegation  of  him  the  said  John  William  Henry  Dalrymple, 
she  could  have  been  credibly  informed  or  could  have  known 
that  the  said  John  William  Henry  Dalrymple  was  about  to 
solemnize  a  marriage  in   England  with  another  lady    but 
believes  that  she  wrote  the  same  from  having  merely  heard 
some  vague  reports  as  is  therein-mentioned,  and  the  Depo- 
nent in  answer  thereto  informed  her  by  letter,   written  by 
liimself,  and  dated  Uth  December,  1807,  that  the  then  most 
extraordinary  situation  of  this  country  with  all  parts  of  the 
continent  had  effectually  indeed  cut  off  every  sort  of  inter- 
course, that  he  was  wholly  at  a  loss  in  what  way  to  forward 
a  letter  to  the  said  John  William  Henry  Dalrymple,  and 
that  he  must  be  so  much  so  himself;  that  he  the  Deponent 
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had  no  expecialion  then  of  hearing  from  him  until  matters 
took  a  more  favourable  turn,  and  that  in  Mr.  Dalrymple's 
different  letters,  particularly  the  last  of  them  (which  letter 
was  dated  from  Vienna)  the  Deponent  was  given  to  under- 
stand by  him  the  said  John  William  Henry  Dalrymjile,  that 
in  place  of  two  years  the  first  time  limited  for  liis  stay,  he 
should  not  think  of  quitting  the  continent  at  all,  being  heartily 
disgusted  with  England  and  its  society.  And  he  lastly 
saith,  That  having  in  the  course  of  a  few  days  after  the  said 
John  William  Henry  Dalrymple  had  as  aforesaid  called 
upon  the  Deponent,  at  his  said  house  at  Findon,  in  the  latter 
end  of  the  month  of  May,  180S,  received  letters  from  two 
very  particular  friends  of  the  late  General  Dalrymple,  viz. 
from  Mark  Davis,  Esquire,  and  Dr.  Mosely,  informing  the 
Deponent  that  on  the  very  day  after  the  said  John  William 
Henry  Dalrymple's  return  to  London  from  Findon,  at  the 
time  aforesaid,  he  the  said  John  William  Henry  Dalrymple 
was  on  that  day  married  to  Miss  Manners;  the  Deponent 
thereupon,  to  wit  on  the  7th  day  of  June,  1808.,  wrote  and 
sent  a  letter  from  Findon,  bearing  that  date,  to  the  aforesaid 
Johanna  Dalrymple,  Party  in  this  Cause,  under  the  address 
of  Miss  Gordon,  mentioning  his  great  surprize  a  few  days 
precedmg,  by  the  arrival  of  the  aforesaid  John  William 
Henry  Dalrymple  at  his  the  Deponent's  said  house  at  Findon, 
and  also  mentioning  that  his  surprize  had  been  very  much 
exceeded  indeed  by  his  having  received  the  aforesaid  letters 
from  the  before-mentioned  friends  of  the  late  General  Dal- 
rymple, informing  him  the  Deponent  of  the  said  John  Wil- 
liam Henry  Dalrymple  having  married  Miss  Manners  on  the 
very  day  after  his  return  from  Findon  to  London,  and  the 
Deponent  verily  believes,  that  she  the  said  Johanna  Dalrymple 
did  not  know  of  the  arrival  of  the  said  John  William  Henry 
Dalrymple  in  England,  until  she  received  the  Deponent's 
said  letter  of  the  7th  of  June,  1808;  and  further  to  the 
said  article  he  cannot  depose. 

2.  To  the  second  article  of  the  said  Allegation  and  to  the 
Paper-Writings  or  Exhibits,  markedNo.  16,  No.  18,  No.  19j 
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and  iVo.  20,  to  the  said  Allegation  annexed  and  in  the  said 
second  article  pleaded  and  referred  to,  the  said  Exliibits 
No.  16,  purporting  to  be  an  original  letter  written  by  the 
said  John  William  Henry  Dalrymple  to  the  said  Johanna 
Dalrymple,  under  the  address  of  "  Miss  Gordon,"  bearing 
date  Portsmouth,  19th  July,  1805 ;  the  said  Exhibits  No. 
18,  and  No.  19,  being  two  original  letters  written  and  sent  by 
the  Deponent  by  the  General  Post  to  *he  said  Johanna  Dal- 
rymple, under  the  same  address  during  the  time  the  said 
John  William  Henry  Dalrymple  was  abroad  as  pre-deposed; 
and  the  said  Exhibit  marked  No.  20,  being  a  like  original 
letter  written  and  sent  by  the  Deponent  by  the  General  Post 
to  her  the  said  Johanna  Dalrymple,  under  the  same  address, 
after  the  return  of  the  said  John  William  Henry  Dalrymple 
and  the  pretended  marriage  aforesaid ;  the  said  several  Exhi- 
bits having  been  now  produced  and  shewn  to  the  Deponent, 
and  he  having  carefully  viewed  and  perused  the  same,  he 
saith.  That  he  is  well  acquainted  with  the  manner  and  cha- 
racter of  hand-writing  and  subscription  of  him  the  said  John 
William  Henry  Dalrymple,  from  having  frequently  seen 
him  write  and  subscribe  his  name,  and  from  havino-  often 
received  letters  from  him  and  seen  his  writing,  and  the  De- 
ponent hath  not  a  doubt  but  verily  believes  that  the  whole 
bodies,  series  and  contents  of  the  said  Exhibit  No.  16,  the 
date  and  subscription  thereto  and  the  address  thereon,  were 
and  are  of  the  proper  hand-writing  and  subscription  of  the 
said  John  William  Henry  Dalrymple,  Party  in  this  Cause; 
and  he  also  saith,  That  the  whole  body,  series  and  contents 
of  the  said  Exhibits  No.  18,  No.  19,  and  No.  20,  and  the 
date  and  subscriptions  thereto  and  the  addresses  of  the  Ex- 
hibits No.  18,  and  No.  20,  were  and  are  all  of  his  the 
Deponent's  own  proper  hand-writing  and  subscription,  and 
are  the  original  letters  written  and  sent  by  him  as  aforesaid. 
And  he  lastly  saith,  that  "Miss  Gordon"  and  "Miss  J. 
Gordon"  to  whom  the  said  letters  were  written,  addressed 
and  sent  by  the  said  John  William  Henry  Dalrymple,  Party 
in  this  Cause,  and  by  him  the  Deponent,  and  Johanna  Dal- 
rymple, wife  of  the  said  John  Williani  Henry  Dalrymple,  also 
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Party  in  this  Cause,  was  and  is  one  and  the  same  person  and 
not  divers  ;  and  further  he  cannot  depose. 


SAMUEL  HAWKINS, 


2d  March,  1811. 


Repeated  and  acknowledged  before 
Dr.  Daubeny,  Surrogate. 

Pres.  Mark  Morley, 
Notary  Public. 


On  the  Allegation    and    Exhibits  given  on 
behalf  of  Mrs.  Dalrymple. 


25th  February,  1811. 
SIR  RUPERT  GEORGE,  of  Park  Place,  St.  James 
Street,  in  the  county  of  Middlesex,  Baronet,  aged 
sixty  years,  a  Witness  produced  and  sworn. 

I.  TO  the  first  article  of  the  said  Allegation  the  Deponent 
saith,  That  he  is  Chairman  or  First  Commissioner  of  the 
Board  of  Transports,  &c.  and  hath  so  been  from  Michaelmas 
in  the  year  1795,  to  the  present  time,  and  he  saith  that  he 
knew  and  was  well  acquainted  with  General  William  Dal- 
rymple the  father  of  John  William  Henry  Dalrymple,  Esq. 
Party  in  this  Cause,  for  many  years,  and  came  to  know  hira 
the  said  John  William  Henry  Dalrymple,  Party  in  this  Cause, 
by  seeing  him  at  his  said  father's  table ;  and  the  Deponent 
well  remembers  that  the  said  John  William  Henry  Dal- 
rymple, going  out  to  Malta  to  join  his  Majesty's  Thirty-fifth 
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Regiment  of  Foot,  on  being  appointed  an  officer    in  that 
Re«'-inient,  Avhicli  to  the  best  of  the  Deponent's  recollection 
happened  some  time  in  or  about  the  ycarl805, on  which  occasion 
the  said  General  Dalrymplc  applied  to  the  Deponent  to  get 
him  the  said  John  William    Henry  Dalrymple   a  passage 
out  to  Malta,  who  in  consequence  thereof  came  to  the  Depo- 
nent  at  the  Transport  Office   previous  to  quitting   England 
for  the  purpose  aforesaid,  but  no  request  was  made  to  the 
Deponent  by   the    said  John   William   Henry   Dalrymple 
to  forward  any  letters  to  him  at  Malta ;  but  the  Deponent 
saith,  that  after  the  said  John  William  Henry  Dalrymple 
had  quitted  England,  to  go  to   Malta,    he   the  Deponent 
(though  he  cannot  recollect  the  time)  did  receive  some  letters 
at  the  Transport  Office,  under  cover  from  Edinburgh,  which 
letters  were  addressed  to  him  the  said  John  William  Henry 
Dalrymple,  Party   in  this  Cause,  at   Malta,  and  the  same 
purported  by  the  letter  or  cover  in  whicli  they  came  to  the 
Deponent,  to  have  been  written  by  a  person  subscribing  him- 
self Nicholas  Webb,  and  the  Deponent  as  desired  accord- 
ingly forwarded  the  said  letters  to  Malta,  for  delivery  to  him 
the  said  John  William  Henry  Dalrymple,  but  whether  they 
-were  or  were  not  received  by  him,  he  the  Deponent  cannot 
depose.     And  the  Deponent  further  saith,  That  he  has  for 
many  years  been  in  the  habit  of  receiving  letters  from  many 
persons  to  get  forwarded  to  their  friends  abroad,  and  it  has 
been  his  custom  not  to  acknowledge  the  receipt  of  such  letters 
unless   particularly  requested  so   to  do  ;  but  having  in  or 
about  the  beginning  of  the  month  of  July,  in  the  year  180G, 
received  a  letter  from  the  aforesaid  person  subscribing  the 
name  of   Nicholas   Webb,    enquiring  whether  the  letters 
which   had  been  as  aforesaid  inclosed  to  him  the  Deponent, 
to  be  forwarded  to  the  said  John  William  Henry  Dalrymple, 
had  been  so  forwarded,  and  also  enquiring  whether  he  the 
Deponent  knew  whether  the  said  John  William  Henry  Dal- 
rymple had  then  arrived  in  England  or  not,  and  requesting 
the  Deponent  to  address  his  answer  to  Nicholas  Webb,  at 
the  Post  Office,  till  called  for,  Edinburgh,  he  the  Deponent 
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did  accordingly,  on  the  Ath  day  of  the  said  month  of  July, 
1806,  write  and  send  a  reply  to  the  said  letter,  and  did 
address  the  same  as  follows,  "Nicholas  Webb,  Esq.  Post 
"  Office,  till  called  for,  Edinburgh;"  and  further  to  the  said 
article  he  cannot  depose. 

2.  To  the  second  article  of  the  said  Allegation  and  to 
the  Paper- Writing  or  Exhibit,  marked  No,  17,  thereto 
annexed,  and  in  the  said  article  particularly  pleaded  and 
referred  to,  and  now  produced  and  shewn  to  the  Deponent, 
he  saith,  That  the  said  Paper- Writing  or  Exhibit  is  the 
very  identical  original  letter  which  he  so  as  aforesaid 
wrote  and  sent  in  reply  to,  and  to  the  address  of  Nicholas 
Webb,  Esq.  at  the  Post  Office,  till  called  for,  Edinburgh, 
as  is  by  hira  the  Deponent  herein-before  deposed,  the  whole 
body,  series  and  contents  of  the  same,  and  also  the  date 
and  subscription  thereto,  and  the  superscription  thereon  being 
as  the  Deponent  saith  they  are  all  of  his  the  Deponent's 
own  proper  hand-writing  and  subscription,  whereby  he  is 
enabled  to  identify  the  same  ;  and  further  he  cannot  depose. 

RUPERT  GEORGE. 

Same  day. 

The  said  Sir  Rupert  George,  Bart, 
repeated  and  acknowledged  this 
his  Deposition  before 
Dr.  Stephen  Lushington,  Surrogate. 

Pres.  Mark  Morley, 
Not.  Pub. 
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On  the  Allegation  and  Exhibits  given  on  behalf 


of  Mrs.  Dalrymple. 


15th  March,  ISll. 
JAMES  ROY,  Clerk  in  his  Majesty's  Excise  Office  in 
the  City  of  Edinburgh,  aged  about  thirty-three  years,  a 
■witness  produced  and  sworn,  deposes  and  says,  That  he  was 
clerk  to  Charles  Gordon,  Esq.  of  Cluny,  the  fatlicr  of  Mrs. 
Johanna  Dalrymple,  the  party  promoter  of  this  cause,  during 
the  years  1805,  1806,  1807,  and  for  several  years  before, 
and  he  left  his  service  about  the  fourth  of  June,  1808  ;  that 
Jie  kept  Mr.  Gordon's  books,  and  he  was  succeeded  in  that 
department  by  John  Laing,  another  clerk  of  Mr.  Gordon's ; 
That  it  was  part  of  the  Deponent's  duty  during  the  years 
above-mentioned  to  take  charge  of  the  letters  to  and  from 
the  Post-Office,  and  to  call  for  Mr.  Gordon's  letters  and  tiiose 
of  his  family  daily  at  the  Post-Office,  and  the  letters  so  re- 
ceived by  liim  he  delivered  to  those  members  of  the  family 
to  Avhom  they  were  addressed,  and  he  charged  the  postage  in 
the  postage  book  to  their  respective  accounts.  That  in  the 
postage  book  kept  by  him,  and  in  the  account  of  postages 
therein  charged  against  the  said  Mrs.  Johanna  Dalrymple, 
there  is  an  entry  on  the  ^3d  of  July,  1805,  in  these  words  : 
*'  Paid  postage  from  Portsmouth  Is.  Ic/."  and  this  is  the  only 
entry  in  her  account  of  that  date.  And  the  witness  being 
shewn  the  letter,  No.  16,  of  the  Exhibits,  annexed  to  the 
aforesaid  Allegation,  he  deposes  and  says,  that  he  o])served 
the  said  letter  is  addressed  to  "  Miss  Gordon,  Braid,  near 
Edinburgh,"  and  has  the  Portsmouth  mark,  with  the  Edin- 
burgh Post-Office  stamp  of  23d  July,  and  the  postage  of 
Is.  Id.  on  the  back;  and  from  these  circumstances  he  verily 
believes,  and  has  not  the  smallest  doubt  in  his  own  mind  that 
the  said  letter  is  the  one  that  applies  to  the  aforesaid  entry  iu 
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the  postage  book,  and  was  truly  received  by  him  of  the 
above  date,  and  either  delivered  to  the  said  Johanna  Dal- 
rymple,  if  then  in  Edinburgh,  or  forwarded  to  her  if  at  Braid, 
which  postage  book  the  witness  has  now  exhibited  and  shewn 
to  the  Actuary,  who  finds  therein  the  aforesaid  entry  of  23d 
July,  1805,  in  the  account  entitled  "  Miss  Gordon  of  Cluny," 
and  that  it  is  the  oidy  entry  of  that  date,  and  is  correctly 
stated  by  the  witness.  And  the  witness  further  deposes  and 
says.  That  he  recollects  perfectly  well  having  been  desired  by 
the  said  Johanna  Dalrymple  several  times  in  the  course  of 
the  year  1806,  to  call  for  letters  at  the  Post-Oflice,  Edin- 
burgh, to  the  address  of  "  Nicholas  Webb,  Esq."  who  the 
Deponent  thought  at  the  time  might  be  some  friend  of  the 
family,  or  some  person  who  had  come  to  Scotland  on  a  visit ; 
That  he  did  accordingly  make  enquiries  at  tlie  Post-Officcj 
and  did  there  receive  a  letter  havijig  the  above  address  which 
be  immediately  forwarded  to  the  said  Johanna  Dalrymple, 
according  to  the  orders  he  had  received  from  her,  and  he 
remembers  slie  was  at  that  time  living  at  her  father's  country- 
seat  at  Braid  House  near  Edinburgh  ;  that  he  remembers  the 
seal  of  the  said  letter  had  the  words  "  Transport-Office"  on 
it,  and  being  shewn  the  letter.  No.  17,  of  the  Exhibits  an- 
nexed to  the  aforesaid  Allegation,  dated  the  fourtli  of  July, 
1806,  addressed  «'  Nicholas  Webb,  Esq.  Post-Office,  till 
called  for,  Edinburgh,  R.  G."  He  deposes  and  says,  that 
by  the  address  and  seal  of  the  said  letter  he  knows  it  to  be  the 
same  that  he  received  at  the  Post-Office,  and  forwarded  to 
the  said  Johanna  Dalrymple,  as  above  deposed  to;  and 
further  deposes,  that  the  said  Mrs.  Johanna  Dalrymple  having 
gone  to  the  north  country  about  the  month  of  October,  1806, 
the  Deponent  received  a  note  or  card  from  her  dated  at  Kin- 
steary  Lodge  in  Nairnshire,  the  21  st  of  that  month,  which  he 
produces  and  is  hereunto  annexed,  and  in  which  she  writes 
to  the  Deponent  thus,  "  Miss  Gordon  hopes  he  will  be  very 
*'  attentive  in  forwarding  every  note  or  letter  that  is  left  for 
*'  her,  as  itwill  be  the  means  of  saving  her  much  trouble," 
and  again,  "  Mr.  Roy  will  call  in  a  few  days  at  the  Post-Of- 
*'  fice  Edinburgh,  and  enquire  if  there  is  a  letter  for  Nicho- 
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"  las  Webb,  Esq.  and  forward  it  instantly  to  Miss  Gordon;" 
That  this  note  or  card  was  received  by  the  Deponent  in  the 
said  month  of  Oct.  1806,  and  is  marked  in  his  hand-writing 
onthc  back,  in  these  words — ^^Kinsteary,  21st  October  1806. 
Miss  Gordon  about  Mr.  Mathison's  demand,  Post-Office,  &c." 
and  the  same  is  also  marked  in  the  Deponent's  hand-writing, 
on   the  back  thus,   "  answered  1st  November,  P.  Copie,'* 
And  the  Deponent  now  produces  copy  of  his  answer  to  the 
aforesaid  note  or  card,  dated  1st  November,  1806,  in  which 
he  mentions  that  there  was  noletteratthe  Post-Office,  accord- 
ing to  tlie  address  he  was  desired  to  call  for,  but  if  one  came 
the  Deponent  would  forward  it  immediately:  which  copy 
answer  is  hereunto  annexed,  and  the  principal  was  wrote  and 
forwarded  to  tlie  said  Johanna  Dalrymple  on  the  said   1st 
of  November,  1806  ;  And  further  deposes,  that  he  recollects 
perfectly  that  in  the  course  of  the  years  1805,   1806,   1S07, 
the  Deponent  received  and  carried  to  the  Post-Office  several 
packets  and  letters  from  the  said  Mrs.  Johanna  Dalrymple, 
addressed  to  Sir  Rupert  George  of  the  Transport  Office,  Lon- 
don, and  several  letters  or  packets  addressed  to  Samuel  Haw- 
kins, Esq.  sometimes  at  Chelsea  College,  London,  and  some- 
times at  Brighthelmstone  or  Brighton,  all  w  hicli  letters  so  re- 
ceived by  him  Avere  regularly  put  into  the  Post-Office;  That 
these  letters  and  packets  were  all  addressed  on  theback  in  the 
hand-writing  of  the   said   Mrs.  Johanna  Dalrymple,  with 
wiiicli   hand-writing   the    Deponent    was    well   acquainted, 
having  frequently  seen  her  write  ;     That  he  also  forwarded 
by  post  several  letters  received  by  him  from  the  said  Johanna 
Dalrymple,  addressed  to  the  Defendant  John  William  Henry 
Dalrymple,  Esq.  during  the  years  180i,  and  1805,  and  that 
he  also  received  by  post  various  letters  which  the  Deponent 
understood  and  believed  to  be  from  him  during  these  years, 
addressed  to  Miss  Gordon,  and  which  the  Deponent  delivered 
or  forwarded  to  her  accordingly,  and  charged  the  postage 
to  her  account,  and  further  deposes  that  from  the  following 
entry  in  his  postage  book,  now  exhibited  to  and  compared 
by  the  Actuary  in  these  terms,  "  1807,  October  30th.  Post 
"  Brighton,  Is.  k/."  taken  from  the  account  of  ^'  Miss  Gor- 
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*'  don  of  Cluny/'he  is  satisfied,  and  believes  in  his  conscience, 
that  the  Letter,  No.  18,  of  the  Exhibits,  annexed  to  the  afore- 
said Allegation,  dated  26th  Oct.  1807,  and  addressed  to  Miss 
Gordon,  was  received  by  him  the  Deponent,  on  the  said  30th 
of  October  at  the  Post-Office,  and  was  forwarded  by  him  to 
the  said  Mrs.  Johanna  Dalrymplc  ;  That  he  observes  that 
the  said  letter  was  originally  addressed  thus,  "  Miss  J.  Gor- 
"  don,  Braid  House,  Edinburgh;"  but  she  being  at  that 
time  residing  with  her  sister  at  Ballencrief,  the  Deponent 
deleted  the  words  "  Braid  House,  Edinburgh,"  and  substi- 
tuted in  their  place  the  following  words,  "Sir  J.  Johnston's, 
*'  Bart.  Ballencrief,  Haddington,"  which  last  mentioned 
w  ords  are  of  his  hand-writing.  That  from  an  inspection  of 
the  back  of  the  said  letter,  he  is  now  satisfied  he  was  in  a  mis- 
take in  the  entry  in  his  postage  book,  in  stating  the  letter  to 
be  from  "  Brighton,"  instead  of  "  Ilyegate,"  which  he  now 
observes  on  the  back  of  the  letter,  and  the  reason  he  assigns 
for  the  mistake  is  that  the  address  of  the  said  letter  appeared 
to  be  in  the  same  hand-writing  with  otlier  letters  which  he 
had  before  received  for  tlie  said  Mrs.  Johanna  Dalrymple, 
witii  the  Brighton  post-mark  on  tliem  ;  But  he  is  perfectly 
satisfied  that  the  said  entry  applies  to  the  said  letter,  and  the 
said  letter  after  having  altered  the  address  as  aforesaid,  he 
forwarded  by  post  to  the  said  Mrs.  Johanna  Dalrymple,  as 
before  stated  ;  And  further  or  otherwise  the  Deponent  cannot 
depose  to  the  articles  of  the  aforesaid  Allegation. 

JAMES  ROY. 

IGth  March,  1811. 

Repeated  and  acknowledged  at  Edin- 
burgh before  me  the  undersigned 
Wm.  Calder,  Provost. 

In  the  presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 
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Kinsteary  Lodge,  Oct.  21. 


MISS  GORDON 


HAS  never  received  one  line  from  Mr.  Laing  on  the 
subjectof  Mr.  Mathison's  business,  which  she  is  much  dis- 
pleased at.  It  will  be  very  obliging  to  tell  those  people 
where  she  is,  and  beg  of  Ihem  to  write  to  herself.  Miss  G. 
has  never  heard  a  word  from  the  Lord  Advocate  or  she  would 
have  informed  INIr.  Roy.  She  has  not  the  least  acquaintance 
of  Lords  Carysfort  or  Buckinghamshire,  but  will  mention  it 
to  her  brother  John,  who  is  to  be  here  in  a  day  or  two.  But 
Mr.  Roy  can  mention  this  to  himself  by  letter.  Miss  Gordon 
hopes  he  will  be  very  attentive  in  forwarding  every  note  or 
letter  that  is  left  for  her,  as  it  will  be  the  means  of  saving  her 
much  trouble.  Mr.  Laing  certainly  had  not  told  Mathison 
that  Miss  G.  was  not  in  Edinburgh,  as  he  is  a  very  civil  man, 
and  would  not  have  been  so  impatient  unless  he  had  been 
provoked.  Mr.  Roy  will  call  in  a  few  days  at  the  Post-Office, 
Edinburgh,  and  enquire  if  there  is  a  letter  for  NicholasWebb, 
Esq.  and  forward  it  instantly  to  Miss  Gordon. 


Edinburgh,  1  November,  1806. 

MADAM, 

I  HAD  the  honour  of  your  letter  the  21st,  a  few  days 
ago.  Miss  Mary  sent  it  in  from  Mortonhall,  where  she  has 
been  for  eight  days  past. 

I  waited  upon  Mr.  Mathison  who  has  agreed  to  wait  till 
December ;  but  he  desired  me  to  forward  to  you  the  enclosed 
account,  and  say  they  stood  very  much  in  need  of  money. 
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and  if  you  could  pay  bini  sooner  he  hoped  you  would  do  it. 
I  wish  you  would  write  him  a  few  lines  yourself.  Mr.  Lain^ 
told  me  he  had  wrote  you  about  his  demand  some  "time  ago, 
but  surely  his  letter  must  have  miscarried  as  ymi  never  received 
it.  I  shall  not  fail  to  forward  any  cards  or  letters  given  in 
here  for  you.  There  is  no  letter  at  the  post-office  according 
to  the  address  you  desired  nie  to  call  for,  but  if  one  comes  1 
shall  forward  it  immediately.  I  am  afraid  the  Lord  Advocate 
has  forgot  to  make  the  application  about  the  post-office, 
otherwise  he  would  have  wrote  you.  I  ^ave  been  advised 
to  put  him  in  mind  of  me  by  a  few  lines,  to  learn  if  he  has 
applied.  I  doubt  the  place  1  should  have  got  is  filled  up, 
but  there  is  another  vacancy  soon  expected,  and  if  I  find  he 
has  not  applied  1  shall  then  write  to  Mr.  John,  if  he  will 
apply  to  Lord  Carysfort,  and  if  he  could  again  trouble  his 
Lordship  I  might  still  be  successful  in  getting  the  first 
vacancy.  I  remain  respectfully.  Madam,  your  very  pbedient 
humble  servant. 


On  the  Allegation  and  Exhibits  given  on  behalf 
of  Mrs.  Dalrymple. 


JOHN  LAING,  Clerk  to  Charles  Gordon,  Esq.  of  Cluny, 
residing  in  the  city  of  Edinburgh,  aged  twenty-nine  years, 
a  witness  produced  and  sworn,  deposes  and  says,  That  he 
now  is  and  has  been  clerk  to  the  said  Charles  Gordon,  Esq. 
father  of  Mrs.  Johanna  Dalrymple,  the  Party  Promoter  of 
this  Cause  since  the  year  1804  ;  That  he  began  to  keep  Mr. 
Gordon's  cash  transactions  from  about  the  beginning  of  June 
1808,  in  consequence  of  Mr.  James  Roy  having  left  Mr. 
Gordon's  service  at  that  time  ;  That  from  that  time  it  has 
always  been  part  of  the  Deponent's  duty  to  call  every  day  at 
the  post-office  for  the  letters  addressed  to  Mr,  Gordon  and  his 


ccxii 

family,  wbicli  he  receives  and  delivers  (o  the  persons  to 
whom  they  are  addressed,  and  he  charges  their  particular  ac- 
counts ^vith  the  postages.  That  the  Deponent  observes  an 
entry  in  his  postage-book  of  1808,  and  charged  against  the 
said  Mrs.  Johanna  Dalrymple,  under  the  name  of  Miss  Gor- 
don, in  tJiese  words,  ''  1808,  June  13,  postage  from  Wor- 
*'  thing  Is.  Id.''  which  book  he  now  exhibits  to  the  Actuary 
to  instruct  the  correctness  of  the  said  entry,  and  which  the 
Actuary  accordingly  compared  and  found  correct;  That  the 
said  entry  corresponds  exactly  with  the  date  and  post  mark 
on  the  back  of  the  letter.  No.  20,  of  the  Exhibits  annexed  to 
the  aforesaid  Allegation,  and  there  is  no  other  entry  in  the 
said  Mrs.  Johanna  Dalrymple's  account  of  postages  in  the 
said  book  during  the  month  of  June  1808,  nor  was  she  ever 
in  the  practice  of  paying  the  Deponent  at  the  time  for  the  let- 
ters he  received  and  brought  to  her  from  the  post-office  as 
the  postages  were  always  stated  to  her  account,  and  paid  gene- 
rally half  yearly  or  thereabouts;  That  the  Deponent  does  not 
recollect  perfectly  having  received  at  the  post-office,  and  de- 
livered to  the  said  Mrs.  Johanna  Dalrymple  a  letter  corre- 
sponding to  the  said  entry  in  the  postage-book  of  date  the 
said  13th  June,  1808,  as  already  deposed  to,  but  he  has  not 
the  smallest  doubt  from  the  circumstances  above-mentioned, 
that  the  said  letter,  No.  20,  of  the  Exhibits  now  shewn  to 
him,  is  the  same  with  that  which  he  must  have  received  and 
delivered,  though  he  did  not  pay  any  particular  attention  to 
the  appearance  of  the  letter  at  the  time,  except  to  mark  the 
postage  and  post-town  from  whence  it  came  in  his  postage- 
book,  as  aforesaid.  And  further  or  otherwise  the  De^jonent 
cannot  depose  to  the  articles  of  the  aforesaid  Allegation. 

JOHN  LAING. 

16th  March,  1811. 

Repeated  and  acknowledged  at  Edin- 
burgh before  me  the  undersigned 
Wm.  Calder,  Provost. 

In  presence  of  Harry  Davidson, 
Not.  Pub.  and  Actuary  assumed. 
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Exhibits    annexed   to   and  pleaded  in  the  Libel 
given  on  behalf  of  Mrs.  Dalrymple. 


No.  1. 

(Endorsed)  '^  A  sacreed  promise.'* 

I  DO  hereby  promise  to  marry  you  as  soon  as 
it  is  in  my  power,  and  never  marry  another. 

J.  DALRYMPLE. 

Sc  I  promise  the  same. 

J.  GORDON. 


No.  §. 

I  HEREBY  declare  that  Johanna  Gordon  is 
my  lawful  wife. 

J.  DALRYMPLE 

May  28th,  1804. 

AND  I  hereby  acknowledge  John  Dalrymple 
as  my  lawful  husband. 

J.GORDON 
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No.  10. 

I  HEREBY  declare  Johanna  Gordon  to  be  my 
lawful  wife,  and  as  such  I  shall  acknowledge  ^ler  the  moment 
I  have  it  in  my  power. 

J.  W.DALRYMPLE. 

July  11th,  1804,  Edinbro'. 

I   HEREBY  promise'  that  nothing  but  the 
greatest  necessity  (necessity   which  situation  alone 

can  justify)  shall  ever  force  me  to  declare  this  marriage. 

J.  GORDON, 
(now)  J.  DALRYMPLE, 

July  11th,  1804. 

Witness,  Charlotte  Gordon. 


Noll. 

^'  Sacreed  promises  and  eiS^agements,"  . 

"J.D."  "J   G." 
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Letters  annexed  to  and  pleaded  in  the   Libel 
given  on  behalf  of  Mrs.  Dalryimple. 


No.  3. 

MY  DEAREST  LOVE,  Dunbar,  Friday  Evening. 

I  AM  waiting  with  impatience  for  the  letters 
from  Edinbro'j  as  I  expect  a  few  lines  from  you,  but  to  pre- 
vent all  unnecessary  disappointment  I  will  commence  mine, 
least  it  should  not  arrive  in  time  to-morrow.  I  am  quite 
alone  in  this  horrible  place,  and  till  this  moment  I  have  been 
most  melancholy  at  reflecting  how  few  hours  have  elapsed 
since  mj/  happiness  was  perfect,  blest  with  the  society  of 
one  whom  I  adore,  and  for  whose  happiness  I  would  sacrifice 
my  life ;  but  still  Hope,  which  seldom  deserts  me,  remains  my 
friend,  and  whispers  for  my  consolation  "  You  are  not  for- 
gotten." Sorry  am  I  to  find  that  my  hopes  of  a  letter  are 
vain ;  but  1  trust  that  the  omission  proceeds  more  from  fa- 
tigue than  illness,  as  I  am  certain  one  or  the  other  must  be 
the  cause,  as  I  know  how  scrupulously  you  observe  all 
promises ;  and  when  you  reflect  on  my  miserable  situation, 
cut  off"  from  all  the  society  I  liked,  and  banished  to  a  wretched 
town  without  one  friend  to  speak  to,  you  will  I  am  sure  in- 
crease rather  than  diminish  those  dear  attentions  you  have  so 
repeatedly  shewn  me  :  therefore  I  am  selfish  enough  to  desire 
you  to  write  two  letters  daili/,  which  must  be  put  into  the  post 
by  two  o'clock,  and  they  will  arrive  here  at  eight.  If  you 
write  me  one  every  night  and  another  in  the  morning  it  would 
be  easier  for  yourself.  Pray  forgive  my  impatience  in  asking 
such  a  request,  as  you  know  my  motive.  I  will  be  in  Edinbro' 
by  11  a^  night  on  Monday,  so  we  may  arrange  every  things 
for  the  Tuesday's  expedition.  I  think  it  would  be  better  not 
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(o  send  the  curricle  into  town  as  it  is  too  well  luiown,  +  *  * 
********** 
but  as  you  please,  you  have  but  to  order,  I  to  obey.     This 
most  horrid  place  has  made  me  so  very  melancholy  that  1 
fear  my  letter  will  bear  some  marks  of  it,  but  as  I  well  know 
Iiow  anxious  you  are  sometimes  for  letters,  1  was  deterramed 
to  attempt  it.     I  shaU  only  add  that  I  trust  all  that  has  ever 
happened  within  our  knowledge  may  be  faithfully  remem- 
bered by  us,  and  that  you  will  never  change  the  opinion  (you 
have  so  repeatedly  assured  me  you  have  of  me)  mdeed  to 
doubt  it  would  be"  the  act  of  the  greatest  ingratitude  on  my 
part.     /  insist  on  your  ordering  e^ery  thing  you  want,  and 
drawing  on  me  for  whatever  money  you  stand  in  need  of  as  it  is 
but  your  right,  and  in  accepting  of  it  you  will  prove  your  ac* 
knowledgment  of  it.     Let  your  dear  picture  be  finished  as 
soon  as  possible,  as  I  shall  be  impatient  for  so  beautiful  a 
companion,  though  God  knows  but  a  poor  apology  for  the 

reality.         *        *         *        *         *         *        *      /  ,i     * 
Give  my  love  to  my  dear  little  sister,  and  the  post  only  aUows 

me  time  to  say  how  truly  how  devotedly 

I  am. 

Dear  Wife, 

"Y  our  sincere  and  faithful 

This  Letter  has  the  Ediuburgh  Post-mark  of  May  27,  1804r. 

I  passed  Tranent  but  did  not  see  Johnson.  Send  me  a  small 
seal  with  a  proper  inscription,  as  I  have  only  a  wafer  seal 
which  does  not  do :  you  may  put  it  in  a  letter. 

t  The   passages  which   are  omitted   relate  entirely  to  other  persons,  and 
have  no  bearing  on  the  present  question. 
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No.  4. 


(Addressed)   "  Miss  Gordon,  Saint  Andrew's  Square, 
Edinburgh." 

MY  DEAREST  SWEET  WIFE,  Tucsday. 

YOU  are  I  dare  say  happy  at  Queen's  Ferry, 
while  your  poor  husband  is  in  this  most  horrible  place  tired 
to  death,  thinking  only  on  what  he  felt  last  night  for  the 
heighth  of  human  happiness  was  his.  To  be  near  the  woman 
we  love  is  a  sensation  only  to  be  conceived  by  those  who 
have  experienced  what  it  is  to  be  separated.  God  knows  no 
one  has  ever  felt  it  more  severely  than  I  have,  as  what  hours 
has  this  cursed  place  lost  me,  hours  which  may  never  afford 
me  the  pleasure  1  have  experienced,  as  fate  appears  deter- 
mined to  place  us  at  a  more  remote  distance.  What  am  I  to 
do  when  you  are  at  Cluny  ?  Heaven  alone  knows  i  It  will  be 
impossible  for  me  to  be  with  you ;  As  to  leaving  you,  the 
thought  is  distraction ;  think  on  some  plan  for  me  as  I  shall 
be  truly  miserable  if  you  do  not.  Have  you  forgiven  me  for 
what  1  attempted  last  night?  Believe  me  the  thought  of  your 
cutting  me  has  made  me  very  unhappy.  Pray  do  not,  you 
cannot,  you  shall  not,  by  the  power  of  heaven  I  would  rather 
see  you  dead  than  in  anotlier's  arms.  The  idea  is  misery,  my 
sweetest  love,  do,  do  forgive  me ;  consider  you  are  my  wife, 
you  are  the  only  woman  I  ever  cared  for,  and  believe  me  my 
sentiments  are  not  of  that  changeable  disposition  they  would 
wish  you  to  believe. — I  am  engaged,  to  retract  is  and  ever 
shall  be  impossible.  It  was  very  lucky  I  left  Edinbro'  at  the 
time  I  did,  as  I  found  my  name  down  for  a  court  martial; 
but  thank  heaven  I  was  in  most  excellent  time.  1  think  I 
shall  soon  take  another  voyage — I  think  of  asking  Don  for 
leave  on  Saturday,  and  of  being  with  you  at  the  usual  hour ; 
but  1  shall  be  able  more  fully  to  arrange  it  on  Friday.  Your 
dear  sermon  is  arrived ;  it  found  me  at  dinner  with     *         * 

*********  .:jf  ^  jif 

-vvhich  will    I  fear,   delay  this  letter,   but    I    Jiope    most 
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sincerely  it  will  arrive  in  time  for  my  pretty  dear.     Send 
me  a  long  account  of  the  expedition,  was       *        *     there  ? 
Not    that   I   doubt  my  love's  fidelity,  but  still  I   wish  to 
know  even  her  most  inmost  thoughts;  such  is  the  doating 
fondness  I  have  and  ever  shall  have  for  her,  she  is  my  only 
life,  and  as  long  as  breath  remains  will  I  protect  and  preserve 
her.    Your  letter  was  not  quite  so  angry  as  I  feared  it  would 
have  been,  but  you  will  pardon  it  although  it  was  mi/  right 
yet  I  male  a  determination  not  too  often  to  exert  it.     What  a 
night  shall  I  pass  zcithout  any  of  those  heavenly  comforts  I 
so  szi'eetly  experienced  yesterday.     Thank  God,  a  time  will 
soon  come  when  all  those  vexations  will  be  of  no  consequence. 
Having  proved  my   legal  right  to  protect  you  which  I  have 
most  fully  established,  and  nothing  in  this  earthly  world  ever 
can  or  shall  break  those  ties  which  it  will  be  ever  my  greatest 
happiness  to  reflect  on.     The  post  allows  me  only  to  say  that 
the  dearest  love  is  always  in  the  thoughts  of  her  doating  hus- 
band, 

J .  jL/» 

Mrs.  Dairy mple. 

Brotherly  love  to  my  Sister  and  R. 
This  Letter  has  the  Edinburgh  Post-mark  of  May  30,  1804, 


No.  5. 


(Addressed)  ''  Miss  Gordon,    4,    Saint  Andrew's  Square, 
Edinburgh." 

MY  DEAREST  LOVE,  Wednesday. 

AS  I  dine  out  with  the  I8th,  it  will  probably 
be  late  before  I  return,  in  which  case  1  shall  write  to  you 
this  moment.  I  expect  by  this  night's  post  a  very  long 
letter  from  pretty  dear,  giving  me  a  long  history  of  all  that 
has  happened  since  my  departure.  I  am  just  returned  from 
taking   a  drive,  solitary  enough,  at  least;    how  much  I 
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thought  of  the  difference  between  the  one  I  took  this  day 
last  week  !  then  I  was  as  happy  as  possible  :  when  I  shall 
take  another  as  pleasant  I  know  not,  but  most  sincerely  wish 
for  it.  I  intend  leaving  this  on  Saturday  evening,  and 
leaving  the  curricle  at  Haddington,  with  directions  for  its 
following  me  the  next  day,  as  I  intend  being  present  at  the 
review  on  the  4th,  where,  of  course,  I  shall  have  the  plea- 
sure of  meeting  with  you  ;  On  Saturday,  therefore,  we  meet. 
The  hurry  I  was  in  last  night  for  your  letter  being  in  time, 
prevented  my  taidng  notice  of  one  part  of  your  dear  little 
sermon,  in  which  you  seem  to  think  my  intentions  are  to 
retract  from  what  I  have  said  so  repeatedly  to  you.  Indeed, 
my  love,  this  is  not  behaving  right,  and  I  insist  on  never 
finding  it  in  your  letter  again,  as  I  shall  be  seriously  angry 
with  you,  and  in  turn  shall  lecture  your  want  of  confidence 
as  you  do  my  constancy  ;  believe  me,  I  have  not  spoken  to 
a  woman  since  I  saw  you,  indeed,  excepting  *  *  * 
»*■****  *«■#*■* 

I  am  happy  to  hear  that  Lotta  does  not  go  till  Saturday,  as 
it  will  give  us  a  heller  opportuuilt/  if  you  are  at  Braid. 
Give  her  brother*s  love  in  the  kindest  manner  to  his  pretty 
little  sister ;  tell  her  1  hope  to  see  my  friend  become  a 
happy  man  ere  long,  although  I  see  many  obstacles  to  that 
ever  taking  place.  This  will  be  a  most  horrible  dull  letter, 
but  as  your  pretty  epistle  has  not  arrived  I  am  quite  at  a 
loss  for  any  thing  to  say,  as  repeating  what  sentiments  I  feel 
and  ever  shall  entertain  for  you,  would  not,  I  fear,  amuse 
you,  as  you  entertain  so  many  doubts  of  their  ever  being 
fulfilled  ;  forgive  me  saying  this  so  often,  but  I  am  very  ill- 
humoured  at  being  alone  so  long,  so  the  dearest  of  creatures 
will  pardon  me  I  am  sure.  I  got  your's,  directed  to  Had- 
dington. I  found  B.  in  his  bed  abont  eight  in  the  morning, 
and  took  the  letter  from  him  :  he  was  asleep,  and  I  dare  say, 
was  not  sensible  of  its  loss.  ****  \y\\\  be  here  by  the  mail 
of  this  night,  this  will  quiet  your  apprehensions  of  me,  as 
I  am  certain  he  would  not  allow  me  were  I  inclined  to  be 
foolish.  I  hope  the  seal  will  soon  come  ;  the  ring  has  never 
quitted  ray  finger,  nor  ever  shall.     I  keep  this  letter  opcu 
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till  ten,  in   order  to  answer  your's.     Half  past  nine-no 
letter  is  arrived:    Great   God  I    what  is  the  cause  ?    Oh. 
Jacky,  believe  me,  all  the  torments  of  hell  are  nothing  com- 
pared  with  what  I  now  experience,  but  remember  3/o^^  are 
mine,  and  may  this  he  the  last  word  I  ever  write  if  I  ever  re- 
sign ^ou  to  another.     I  suppose  ******  has  made  you  for- 
o-et  the  bundle,  for-et  your  sacred  promises,  but  all  heaven 
shall  not  tempt  me  to  suffer  you  one  moment  in  his  com- 
pany.      I  am  distracted  ;    I  am  truly  wretched  ;    I  know  not 
what  I  write.     How  can  you  use  me  so  ?    but  on  [tornt]  i/ou 
shalL  you  must  become  my  wife,  as  I  will  not  trust  you  a 
moment  out  of  my  sight.     Oh,  my  love  !    take  pity  on  me, 
think  on  me  ;  how  doatingly  fond  I  am  of  you;  how  I  adore 
you  •  Why  do  you  not  write  to  me  ?  Have  I  not  punctually 
fullilled  every  promise  1  ever  made  ?  Did  I  ever  keep  you 
without  a  letter  ?  Did  you  not  sacredly  promise  to  write  two 
letters  daily  for  me,  and  have  you  fulfilled  it?    No    you 
have  forgot  me  ;  and  I  am  only  sorry  I  have  lived  to  see 
this  day  :  better  had  it  been  for  me  if  I  had  died,  or  any 
thin-  but  this.     I  could  sooner  have  suffered  any  pain,  any 
torm'ent;  but  write  to  me  by  return  of  post,  tell  me  only 
that  you  love  me,  then  I  shall  be  happy.     Oh,  my  love! 
what  can  be  greater  torment  than  disappointment  in  such  a 
case  as  this  ?    1   have  been  mad,  miserably  so.     I  know  not 
what  I  have  written,  as  I  am  crying  so  that  I  can  hardly  see 
the  paper.     I  hope  you  will  forgive  me,  and  pardon  all  I 
have  ever  offended  you  in,  as  I  cannot  recollect  any  part  of 
my  conduct  which  deserves  so  harsh  a  treatment ;  think  on 
me    pray  do,  and  write  me  your  forgiveness,  as  I  am  truly 
unhappy  if  you  do  not.     I  must  at  all  hazards  come  to  you  ; 
better  would  it  be  for  me  to  become  an  outcast  of  society 
than  experience  what  I  now  do.     Pray  write  by  return  of 
post    and  say  you  forgive  me,  is  all  I  ask,  although  I  am 
icnomnt  how  I    offended  you.     That  God  Almighty  may 
bless  and  presence  my  wife  is  the  prayer  of  her  husband. 

J.  D 

t  On  Swndav,  on  my  sonl. 
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No.  6. 


(Addressed)     -  Miss  Gordon,  4,  Saint  Andrew's  Square, 
Edinbiiro-b." 


MVDCA..STSW^ETLOVE,  Tl.ursday. 

A  THOUSAND  (i.ncs  do  I  (hank  you  for 
yourpardom„g„,e,  as  ,11,  the  post  arrived  I  was  most  un- 
ypy  a  tlunkmg  my  only  fove  and  delight  was  seriously 
angry  ,vuh  me,  (his  would  certainly  render  me  elerna  W 
miserable,  as  I  could  hear  any  thing  but  he  ant  and 
d,sda,„.  Your  disappointment  was  certainly  a  most  severe 
.nal,  one  wh.ch  I  little  deserved,  as  I  w™,e  to  you  o" 
Tuesday  mght,  and  even  shortened  what  I  had  (o  say  on 
pnrpose  that  tt  should  be  in  time ,  how  you  did  not  .""^^iy: 
a  I  am  at  a  loss  (o  imagine,  but  suppo  e  it  was  ow.'nT.^ 

r^nT":  I  '"  'r  ■""'  '-'''''  ""^  '"-•  ^  -n- Sly 
prevent,  as  I  wnte  every  night  of  my  life  to  vou    and  if 

you  dc.  not  receive  a  .e((er  be  certal  it  is  „^ot  my";™!; 

I    ,  <!     .      •"'"'"  ^'"^  "'™  "  ^'^'t  lo-morrow,  as  nothin^v 
b«    the  busmess  of  this  horrid  day  would  ha^  prey  „  "d 

:urvfha?;tl:t:ttvr,t''7^-'V^"° 

.Mngs  might  have  happen'!:;:  ^ ^^  ifC^ i'LToI 
p  your  letter  has  afforded  me  real  comfort  I     ( to™s 
Low  noble  a  soul  yon  possess,  believe  me,  I  should  co'ne  ye 
myself  most  criminal  did  I,  after  wha(  has  pa-s 'd    tiZlZ 
be,ng  off;  believe  me,  you  need  not  cnter.ai    al  y  '  '     t„ 
sionsonlhatpomt,  as  I  am  ,00  deeply  attached  (Tyoufo; 
any  thmg  to  change ;  although   I  do  lecture  v„„  / 
Uoubting  my  constancy,  yet=i  s.il,  am  pfee^Ut  "^  71 


cell 


*      *      *      * 


consider  it  as  a  proof  of  your  affection. 
******         ***** 
I  called  on    *         *       *    he  rallied  me  about  you,  and  said 
that  if  you  were  at  North  Berwick  it  would  not  be  in  the 
power  of  the  worst  of  days  to  detain  me  here  ;  he  mquired 
after  my  little  sister,  and  said  she  was  a  dear  little  creature  ; 
lilUe  did  he  think  what  a  relationship  subsisted  between  us. 
He  invited  me  to  dine  there  to-morrow,  but  if  possible  1 
will  be  off,  as  I  tliink  it  will  be  impossible  for  me  to  be 
from  North  Berwick  in  time.     On  Saturday  night,  dearest 
of  dears,  we  meet :  happy  will  it  be  forme  as  I  am  quite 
dead  without  you ;  the  time  will  come,  I  hope,  when  that 
separation    shall    be    no    more,    as  it    grieves    me  even  to 
suffer  you  five  minutes  from  your  husband,  although  most 
fully  most  completely  convinced  of  your  unalterable  attach- 
ment.   On  my  part  I  can  only  say,  that  nothing  can  change 
my  sentiments  of  you,  they  are  too  firmly  rooted  to  be  de- 
stroyed, independent  even  of  those  sacred  ties  which  unite 
m,  my  lo-oe,  for  you  would  still  be  the  same ;  as  it  is  now 
sealed,  it  would  be  most  villainous  in  me  to  -dter  one  senti- 
ment I  ever  professed.     This  will,  I  sincerely  hope,  con- 
vince you  how  sony  I  am  that  the  neglect  of  a  letter  should 
have  made  you  so  angry,  but  I  desire  you  to  inform  me  if 
you   received  mine  of  Tuesday  night,  that  I  may  inquire 
into  its  loss  if  it  did  not  arrive.     Once  more  then  I  most  so- 
lemnly request  you  will  not  allow  one  thought  injurious  to 
the  fulfilment  of  all  the  promises  and  engagements    I   am 
under  to  you,  as  nothing  can  or  ever  should,  if  possible, 
annul  them  ;  read  this  over  and  over,  and  put  that  confi- 
dence in  me  which  your  peace  of  mind,  your  duty,  in  short, 
every  thing  ought  to  be  dear  to  you  requires,  as  it  will  be 
the  most  certain  way  to  make  yourself  miserable  for  ever,  as 
this  kind  of  suspicion  will  finally  end  in  your  being  jealous 
if  I   speak  to  another  woman.     Forgive   this  lecture,   my 
love,  as  it  is  the  only  thing  I  can  find  in  you  to  lecture.     I 
will  let  you  know  whatever  passes  to-morrow  at  B.  ;  I  should 
jxoi  go  there  did  I  not  think  it  would  appear  remarkable 
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after  the  acquaintance  I  have  with  both  parties.  Lotta  will 
be  too  much  engaged  to  flirt  with  me  if  I  was  in  spirits, 
which  is  far  from  being  the  case.  When  is  the  seal  to  be 
finished  ?  and  I  am  all  impatience  in  that  as  well  as  every 
other  thing.  Put  off  the  journey  to  Braid,  if  possible,  till 
next  x£eek,  as  the  town  suits  so  much  better  for  all  parties.  I 
must  consult  L.  on  that  point  to-iyiorrozc,  as  I  well  hnozo  how 
apropos  plans  come  into  her  pretty  head ;  there  appears  to 
he  only  one  difficulty,  which  is  where  to  meet,  as  there  is  hut 
one  room,  hut  we  must  obviate  that  if  possible.  1  intend 
asking  leave  in  August  for  a  month,  and  shall  bend  my 
course  North,  as  I  wish  to  fix  my  quarters  in  Aberdeen  for 
a  month  at  least,  as  we  could  often  meet  there  and  at  ****** 
castle.  AVrite  to  me  immediately  on  the  receipt  of  this 
letter,  and  say  you  forgive  me,  and  that  you  never  will 
again  disappoint  me,  and  I  shall  then  be  really  happy. 
Pray  where  is  the  virgin,  you  never  mention  her  :  what 
brought  her  to  my  mind  heaven  alone  knows.  That  God 
Almighty  may  ever  preserve  my  wife,  and  inspire  her  with 
the  purest  love  for  her  husband,  is  the  first  and  sole  wish  of 
her  adoring 

J.  D. 
(The  full  signature  obliterated.) 


No.  7. 
(Addressed)     *«  Miss  Gordon,  Braid,  Edinburgh." 

Tuesday,  half  past  nine, 

MY  DEAREST  LOVE, 

CURSE  on  my  fate,  tliat  although  not  wanted 
it  should  ever  enter  my  head  to  come  here,  it  is  too  lat« 
to  attempt  returning,  but  I  will  be  with  you  at  eleven  to* 
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morrow  night.  Meet  me  as  usual ;  your  letter  1ms  grievously 
vexed  me;  hoAv  could  you  write  me  such  a  one.  Believe 
mc,  in  the  greatest  haste, 

Believe  me, 

Your  affectionate    husband, 

J.  D. 

P.  S.  Arrano;^  every  thing  with  L.  about  the  other  room. 


No.  S. 
(Addressed)     «*  Miss  Gordon,  Braid,  Edinburgh." 

Thursday. 

MY  DEAREST  LOVE, 

I    HAVE    only  time  to  say  that  I  have 
vours,  but  there  is  only  half  an  hour  to  answer  it.     I  have 
"received  several  letters    from  town,  all  of  which  say  that 
Lord  Stair   has  heard  the  report  of  our  marriage,     bood 
God  !  how  hard  is  my  fate,  that  for  the  malice  of  a  set  ot 
people  I  should  run  the  hazard  of  being  disinherited,  there- 
fore contradict  it  in  ever?/  company,  as  my  sole  hope  depends 
on  him,  and  such  a  report  would  infallibly  ruin  me,  which 
I  know  would  hurt  you,  as  I  know  you  love  me.     I  should 
not  have  mentioned  this  had  it  not  been  absolutely  necessary 
for  me  to  inform  you  of  it;  tell  me  if  it  is  possible  to  see  you 
now  your  brother  has  arrived,  as  it  may  be  running  too  great 
risks  :  I  shall  be  happy  to  be  introduced  to  lam.     \  ou  1 
hope  received  my  letters  safe.         *         *         *        * 
^         ^        *        *         *     *     My  father  wishes  me  to  ex- 
change into  the  Foot  Guards,  but  I  shall  give  no  decisive 
answer;  his  aversion  consists  in  my  being  sent  to  Ireland 
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next  year,  when  that  time  arrives  I  will  first  apply  for  a  re- 
cruiting  party,  then,  if  refused,  exchange  into  the  Guards, 
certani  ot  one  from  them,  which  will  detain  me  in  Edinbro' 
as  long  as  the  war  lasts.  I  hope  soon  to  be  able  to  see  you 
at  Braid,  when  I  shall  receive  dear  Lotta's  pardon  from  her 
own  mouth,  as  she  knows  I  am  very  fond  of  her.  /  haxe 
spread  the  report  of  our  not  being  married  far  and  near. 
W  ould  to  God  there  was  a  punishment  for  people  malici- 
ously trying  to  annoy  others,  as  we  have  not  been  exempt 
from  our  torments.  ******* 


Believe  me, 

unalterably  your's, 

J.  D. 

A  most  extraordinary  circumstance  alarmed  us  this  morn.    ' 
ing,  but  the  post  only  waits,  so  adieu. 


No.  9. 
(Addressed)    «  Miss  Gordon,  St.  Andrew's  Square." 

MY  DEAREST  AND  ONLY  LOVE 

.       , ,       ^  ,  YOUR  letter  has  made  me  trulv 

m.serable;  I  have  only  read  half  of  i,,  as  I  am  all  to™! 
tienca  to  assure  you  how  unhappy  the  thought  of  neglecting 
you  has  made  me.  Nothing  but  the  most  absolute  necessity 
of  dnils  and  every  other  speeies  of  annoyanee  could  have 
made  me  neglect  it  this  day,  but  till  five  o'clock  I  was  not 
a  leisure  a  moment  Would  to  God  I  could  come  to  town, 
but  t  .s  absolutely  impossible  this  night.  I  will  write  three 
sheets  of  paper  to  you  this  night.    At  present  this  must  be 
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the  only  letter  I  have  time  to  write.  Well  knowing  the 
anxiety  you  must  feel,  and  the  danger  of  the  servanCs  being 
seen.  That  God  Almighty  may  eternally  protect  you  is  the 
only  wish  of  your  devoted  hus . 

J.  D, 


No.  12. 
(Addressed)     "  Miss  Gordon,  Braid,  Edinburgh." 
MY  DEAREST  WIFE,  Halifax,  July  25th. 

FOR  the  last  time  I  write  unless  you  imme- 
diately write  me  an  explanation  of  the  cause  of  your  being 
so  long  silent.  I  cannot  suppose  my  letters  have  not 
reached  you,  as  I  never  yet  found  the  post  deceiving  me  ; 
but  to  think  that  any  one  should  have  already  supplanted 
me  in  your  affection  is  too  melancholy  for  me  to  support. 
I  have  been  now  absent  ten  days,  during  which  time  you 
have  not  written  one  word  in  reply  to  the  leticis  I  con- 
stantly sent  you.  If  my  letters  are  disagreeable  to  you  why 
not  tell  me  so  ?  for  it  must  be  irferred  from  no  notice  ever 
being  taken  of  them  that  is  the  case,  but  although  you  are 
so  negligent  of  your  promises  it  shall  never  be  said  that  in 
any  one  instance  I  departed  from  mine,  considering  them  to 
be  more  strictly  observed  on  account  of  the  distance  whicli 
separates  us,  but  to  save  trouble,  if  I  do  not  hear  from  you 
to-morrow  I  will  write  to  my  sister,  and  desire  to  know  what  is 
the  reason  of  this  silence,  and  I  am  certain  she  will  not  suffer 
me  to  be  kept  in  the  perfect  state  of  ignorance  of  what  is  pass- 
ing with  you.  Believe  me,  that  the  pain  that  writing  to  you 
in  this  manner  gives  me  is  greater  than  I  ever  yet  expe- 
rienced, but  I  freely  forgive  you,  as,  indeed,  I  could  any 
tbinff  you  ever  did  to  me,  only  trusting  that,  at  some  future 
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period  you  may  think  me  worthy  of  being  restored  to  that 
place  I  once  possessed  in  your  esteem,  and  to  lose  which 
would  be  worse  than  death.  I  shall  leave  this  for  York 
to-morrow,  where  I  remain  till  Sunday,  possibly  later ; 
direct  to  me  there,  but  you  shall  hear  from  me  ere  that  takes 
place,  as  I  sliall  not  leave  off  writing  till  we  meet.  I  think 
of  visiting  Aberdeen  after  the  24th  of  August,  where  we  can 
meet,  for  I  am  determined  to  see  you,  cost  what  it  wilL 
******         ***** 

Whalexer  money  you  want  draw  on  me  Xiiithout  scruple^  as  I 
am  certain  you  must  be  in  want  of  it.  Pray  write  to  me  if 
it  is  but  your  name  ;  and,  dearest  life,  believe  me, 

Most  devotedly 

Your 

D. 

P.  S.  Send  me  your  picture  as  soon  as  possible. 


No.  \S. 

(Addressed)    "Miss  Gordon,  4,  Saint  Andrew  Square, 
Edinburgh." 

MY  DEAREST  LOVE,  Chelsea,  May  29th,  1805. 

YOUR  anger  on  account  of  my  negligence 
is  perfectly  correct.  I  have  behaved  ratlier  ill,  therefore  as 
I  am  fully  sensible  of  my  misdeeds,  the  least  you  can  do  is 
to  extend  your  forgiveness.  I  do  not  wonder  at  your  feeling 
hurt  at  it,  but  I  hope  no  slight  occasion  will  induce  you  to 
do  any  thing  desperate,  as  it  will  prove  a  source  of  bitter 
regret  to  you  afterwards.  Living  here  I  think  naturally 
makes  a  man  idle,  but  I  assure  you,  you  may  depend  upon 
xny  never  changijig  any  part  of  ray  conduct  by  separation. 
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I  Lave  spoke  on  tlie  whole  affair  to  a  very  particular  friend 
of  my  father's,  at  this  time  residing  with  him,    who  has 
assured  me  that  he  will  do  every  thing  in  his  power  to  assist 
both  of  us,  but  that  he  would  advise  me  to  wait  the  course 
of  time  with  him,  as  he  says  he  is  certain  he  would  imme- 
diately convey  his  fortune  over  in  trust  to  somebody,  were 
I,  as  things  are  at  present,  to  hint  at  such  a  transaction  as 
marriage  ;  therefore  I  am  inclined  to  follow  his  advice,  par- 
ticularly as  situated  as  you  are,  nothitig  could  strengthen  the 
ties  xDhich  unite  us,  and  as  the  fortune  I  possess  in  my  own 
riglit  is  so  small  and  so  much  impaired  that  it  would  be 
nearly  impossible  for  me  to  support  you  in  the  style  of  life 
you  ought,  as  my  wife,  to  be  supported  in  ;  therefore  it  is 
my  wish  it  should  not  he  mentioned  till  such  time  as  it  can 
without  injury  to  ourselves  he  done.     At  the  same  time,  / 
must  insist  on  a  paper  properlj/  signed  hj/j/ou,  acknozoledging 
ijourself  my  xsife,  heing  sent  me  as  soon  as  possible,  as,  in 
'case  of  my  death,  it  zcould  be  necessary  for  you  to  produce  it, 
to  enable  you  to  take  possession  of  what  I  may  leave  behind. 
I  did  not  intend  this  as  a  melancholy  epistle  but  as  essen- 
tially necessary  to  both  our  interests,  therefore  look  upon  it 
as  such,  and  as  you  obey  me,  or  I  you,  we  shall  be  as 
haPDv  as  otherwise  we  should  be  miserable.       *         *        * 
«  ^^  *        ********* 
Write  to  me  as  soon  as  you  can,  and  never,  my  love,  be 
annoyed  at  not  hearing  from  me,  as  you  may  depend  upon 
my  ever  holding  your  interest  in  my  mind,  and  as  there  is 
nothing  I  would  not  sacrifice  for  your  good,  so  am  I  certain 
there  is  nothing  you  would  consider  too  much  to  be  done  for 
me,  well  knowing  your  genuine  goodness,  of  heart  and  dis- 
posUion.     I  met,  Captain  J.  again,  whicli  is  very  disagree- 
able, as  considering  his  relationship  it  makes  it  very  unplea- 
sant' and  I  wish  particularly  to  be  reconciled  with  both  of 
them  were  it  possible,  but  as  you  know  the  temper  of  the 
one,  I  am  very  apprehensive  it    is  not  likely  to  take  place, 
only  you  have  ray  free  permission  to  act  as  you  please,  and 
to  tell  Charlotte  that  I  wish  her  every  comfort,  and  only 
regret  ray  cursed  folly  in  ever  mentioning  a  subject  likely  to 
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disturb  the  harmony  of  her  house.         *         *         *         * 

*******         ****• 

I  am  so  much  hurried  by  the  General,  who  is  waiting  for 
me,  that  I  have  only  time  to  say  I  ever  am,  dearest  love, 
most  affect,  your's. 

J.  D. 

Many  thanks  for  the  picture,  which  arrived  safe. 


No.  14. 

(Addressed)     "  Miss  Gordon,  4,  St.  Andrew's  Square, 
Edinburgh." 

MY  DEAREST  WIFE.  Chelsea  College,  June  10,  1805. 

I  AM  greatly  surprised  at  your  having  so 
long  declined  writing  ;  and  not  knowing  to  what  cause  it  is 
owing  am  inclined  to  attribute  it  to  nothing  very  favourable 
to  myself.  If  you  have  cause  of  complaint  against  me  why 
not  at  once  my  love  tell  me  so,  and  not  drive  me  to  distraction 
by  abstaining  a  fortnight  without  ever  writing  one  line.  I  am 
unwilling  to  attribute  it  to  a  change  in  your  affection,  well 
knowing  how  much  you  may  be  trusted  ;  but  if  I  do  not 
very  soon  hear  from  you  I  shall  not  be  perfectly  easy  on  that 
head.  If  you  are  angry  with  me  for  going  abroad  I  will  allow 
you  to  have  just  cause  ;  but  when  you  consider  the  utter  im- 
possibility of  my  existing  in  this  country  as  a  gentleman,  on 
account  of  the  mean  conduct  of  those  who  ought  to  be  the 
first  to  support  me,  you  w  ill  I  hope  allow  there  is  more  ground 
than  caprice  for  this  sudden  movement.  In  the  next  place  I 
solemnly  assure  you  that  /  zcill  not  be  absent  from  you  very 
long,  and  that  as  soon  as  my  affairs  are  put  into  any  order 
and  arrangement  my  return  will  be  certain.  Situated  as  I  am 
is  to  me  misery  to  exist,  tired  out  of  my  life  at  home  and 
eternally  quarrelling  with  those  I  am  living  with,  renders  it 
to  my  mind  nothing  less  than  a  very  accurate  specimen  of 
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yyhdt  may  be  expected  hereafter  ;  but  having  these  things 
constantly  tormenting  me,  will  you  alloro  me  to  endeavour  bi/  a 
sJio  t  absence  to  rectify  them  ?  You  know  how  little  in  point 
of  use  my  stay  would  signifj'  for  these  next  four  months,  and 
with  my  turn  for  expence  how  very  liable  I  am  to  involve 
myself  ten  times  dee,  er  than  ever.  If  in  thus  asking  your  con- 
sent to  what,  although  you  may  allow,  you  do  not  approve,  I 
most  humbly,  dearest  love,  most  solemnly  conjure  you  to  par- 
don me,  and  to  repeat  the  assurance  how  deeply  those  attrac- 
tions which  were  the  first  cause  of  our  acquaintance  remain 
fixed  m  my  breast ;  and  in  Avhatever  part  of  the  world  chance 
may  throw  me,  they  will  afford  me  the  consolation  and  hope 
of  in  a  little  time  proving  my  regard  to  the  whole  world  ;  an 
event,  evidently  1  think  at  no  great  distance,  will  at  once 
render  me  independent  and  you  equally  so;  for  while  the  ob- 
stacles and  plagues  which  now  torment  me  exist,  neitlier  you 
or  myself  can  ever  know  either  ease  or  happiness.     You  will 
1  iiope  grant  me  your  pardon  for  thus  tormenting  you  with 
what  I  fear  must  evidently  appear  to  you  as  a  dull  repetition 
of  the  same  sentiments  constantly  made  use  of,  but  I  solemnly 
assure  you  that  they  are  the  natural  feelings  of  one  who, 
though  in  every  action  of  his  life  has  hitherto  been  most  un- 
fortunate, yet  has  no  wish  to  conceal  them  from  you.  To  re- 
turn to  a  more  gay  and  proper  subject  for  a  letter.     I  am 
most  happy  that  Charlotte  has  now  arrived  at  the  zenith  of 
power,  and  is  surrounded  by  every  wish  she  can  form  ;  most 
sincerely  do  I  congratulate  her — and  although  an  idle  moment 
put  a  slight  check  to  our  former  acquaintance,  yet  I  hope  that 
on  my  return  to  this  town  next  year,  it  may  appear  to  her  as 
the  failing  of  human  nature,  and  in  a  general  confession  to 
atone  for  the  crime,  may  be  productive  of  a  renewal  of  our 
former  friendship,  as  nothing  could  give  me  greater  satisfac- 
tion than  once  more  to  be  considered,  as  I  believe  I  may  be 
allowed,  her  brother.    The  people  here  say  that  old  Pulteney 
never  made  a  w  ill.     If  she  is  the  gainer  by  it,  I  hope  so  most 
sincerely.     I  supped  the  other  night  with  a  M.  ****,  who 
was  a  wood  deal  m  Edinburgh  last  winter.  He  said  he  knew 
you  perfectly,  and  told  me  a  great  many  anecdotes  about  you, 
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which  could  not  but  be  gratifying  to  me,  as  I  find  that  the 
idle  bundle  is  not  so  much  forgotten  as  some  people  would 
liave  me  believe.  ******* 

********  *** 

When  I  leave  this  capital  is  I  believe  most  uncertain.  The 
ship  I  am  going  in  is  nearly  ready  ;  but  no  person  can  pos- 
sibly say  when  she  will  be  :  and  as  to  her  sailing  I  think  it 
will  not  be  for  some  time  yet.  Situated  therefore  as  I  am, 
pray  my  only  love  do  write  to  me  by  return  of  post,  and  if 
you  have  any  regard,  or  the  least  remains  of  the  attachment 
you  once  had  arid  professed,  do  write  constantly  to  me,  and 
at  the  same  time  forward  the  paper  I  requested  of  you  in  my 
last  letter,  and  acknowledge  yourself  my  wife,  that  as  we  are 
not  immortal  I  may  leave  you  in  trust  of  a  friend  of  the  greatest 
honour,  the  small  remains  of  what  once  was  a  tolerable  fortune. 
Did  Inot  consider  this  as  most  essentially  necessary  for  both 
our  interests,  on  my  honour  I  would  not  request  it ;  but  as 
you  cannot  refuse  on  any  legal  grounds,  do  my  dearest  wife 
forward  it  directly,  and  let  your  pardon  for  all  the  uneasiness 
I  have  given  you  accompany  it,  or  otherwise  I  shall  be  per- 
fectly miserable  ;  and  I  most  solemnly  promise  that  there  is 
nothing  on  earth  that  you  may  request  that  I  will  not  do  ex- 
cept remaining  here,  which  situated  as  I  am  would  render  it 
perfectly  unsafe  in  mc  to  comply  with,  as  nothing  but  ray  de- 
parture can  restore  my  fortune  to  what  it  once  was,  or  cause 
the  liquidation  of  those  debts  which  have  hitherto  so  long 
plagued  and  perplexed  me.  Having  thus  explained  to  you 
the  whole  cause  of  my  departure,  I  am  inclined  from  your 
goodness  of  heart,  setting  aside  all  other  considerations  or 
claims,  to  hope  that  the  return  of  the  post  will  bring  back 
a  perfect  free  and  uncontracted  pardon  for  past,  for  all  sins 
committed,  but  particularly  as  they  were  not  caused  by  my- 
self, but  the  villainy  and  malice  of  others.  I  shall  now  con- 
clude with  every  wish  this  world  can  bestow  may  be  your's, 
and  that  I  ever  am, 

Dear  Jacky, 

most  devotedly 

your  husband, 
D. 
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(Addressed)  "  Miss.  Gordon,  Braid,  near   Edinburgh." 

No.  15. 
MY  DEAREST  LOVE.  Clielsca,  Jiinc  2Sth,  1805. 

I  RETURN  you  a  thousand  thanks  for  your 
kind  remembrance  of  so  idle  a  being  as  myself.     I  allow  it  is 
more  than  I  merit,  but  I  have  endeavoured  to  do  something 
in  return  for  it.     I  have  called  on  Lotta  and  Johnstone  this 
day  ;  they  were  out  of  town,  but  as  soon  as  they  return  I 
will  certainly  call  again  and  write  her  a  letter  expressing  m*y 
sorrow  for  the  disagreement,  and  hoping  to  be  again  con- 
sidered as  her  brother,  a  title  I  would  not  give  up  for  any 
consideration,  and  when  I  reiarn  otir  families  I  trust  will  be 
on  the  footing  they  ought  to  be.     But  you  must  allow  that 
he  ought  to  have  first  spoke  to  me,  as  I  could  not  consistently 
with  etiquette  make  the  first  advances  :  although  stifling  all 
other  feelings  to  the  desire  of  reconciliation,  I  have  in  this 
instance  been  the  first.    I  with  this  send  you  the  hair  so  long 
wanted,  and  which  you  ought  ere  this  to  have  received.     It 
was  by  mistake  sent  to  Colonel  Dalrymple,  where  it  was 
likely  to  remain,  had  I  not  luckily  arrived  in  town.     If  it 
does  not  please  you,  write  to  Wirgraan  St.  James  Street,  he 
will  alter  it,  and  has  my  directions  to  forward  to  you  any 
thino-  you  may  write  to  him  for,  so  do  not  out  of  false  notions 
of  economy  deny  yourself  what  you  require,  as  1  should  not 
wish  m?/  wife  on  any  account  to  appear  in  anything  not  per- 
fectly consistent  with  her  rank.  The  Duchess  is  still  in  Lon- 
don.    If  I  remain  here  till  Sunday  Sir  Willoughby  Aston 
has  promised  to  introduce  me  to  her  notice.       *  *         * 

^         *         *         *         *         *  ***** 

******  ***** 

I  am  goina:  this  evening  to  a  masquerade,  and  afterwards  to 
Mrs.  Hamilton's,  our  relation :  Lady  H.  Dalrymple  is  to  be 
there,  and  I  expect  of  course  a  great  deal  of  railery,  not  hav- 
ing seen  her  since  the  confession  she  made  me  make  at  Dun- 
bar relative  to  certain  affairs  in  which  ?/ou  were  greatly  con- 
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cerned,  but  by  whicli   I  fear  her  Ladyship  did  not  great!}' 

improve  her  stock  of  kriowledtre  on  the  subject.         *         * 

***«^**  *  *«» 

I  arrived  here  very  late  on  Tuesday  from  Suffolk,  and  now 
find  I  might  as  well  have  remained  where  I  was,  but  I  con- 
fess the  country  is  to  rae  so  horribly  dull  that  I  find  time  too 
heavy  on  my  hands  to  admit  of  a  long  stay  there.  I  want  to 
go  north,  but  in  the  state  of  uncertainty  relative  to  my  going 
abroad  1  do  not  think  it  adviseable  to  leave  this  place.  To 
say  the  truth  I  begin  to  w  ish  I  had  not  [torn]  to  the  proposal, 
but  as  my  relinquishing  it  now  would  only  gratify  certain 
people  whom  I  equally  detest  (uid  despise,  I  am  rather  in- 
clined to  proceed.  But  of  my  departure  you  shall  have 
ample  notice.  Will  you  send  me  a  lock  of  your  beautiful 
hair,  as  I  intend  having  it  set  in  a  new  form,  particularly  as 
the  only  lock  I  have  at  present  is  too  small  to  convey  to  me 
the  remembrance  I  wish.  There  is  one  thing  mj'  love  which 
annoys  me,  I  mean  the  reflection  of  not  having  behaved  to  you 
so  liheraVy  as  I  ought  to  have  done  ;  but  I  hope  you  will 
pardon  me,  and  in  return  you  hate  my  free  permission 
from  the  I6th  of  November  to  make  tchatsoexer  expence  you 
please,  as  J  zcill  before  my  departure  arrange  all  money  mat- 
ters  in  such  a  manner  as  to  give  you  every  opportunity  of 
gratifying  your  taste  or  any  other  fancy  you  may  take  into 
your  head.  1  hope  that  virgin  sister  of  mine  is  likely 
to  change  that  odious  appellation.  You  should  introduce 
some  captain  to  her  that  slie  might  at  least  be  on  equal 
footing  with  yourselves.         *         *         *  *         *         * 

********  j(f4^^ 
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God  bless  you  my  dearest  Love, 

ever  affectionate  Husband^ 

D. 
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Exhibits  annexed  to  and  pleaded  in  the  Allega- 
tion given  on  behalf  of  Mr.  Dalrymple. 


A. 

Ballencrief  House  by   Had. 
19th  Nov.  1807. 


SIR, 


AS  I  find  by  means  of  the  correspondence  I  have 
had  the  honour  of  having  with  you,  that  the  footing  on 
wliich  I  stand  with  Mr.  Dalrymple  has  transpired,  and 
through  the  Duchess  of  Gordon,  it  has  come  to  both  my 
brothers'  ears.  In  this  case  I  shall  have  no  hesitation  in 
putting  my  papers  into  the  hands  of  a  man  of  business,  and 
establishing  my  rights,  as  it  is  a  very  unpleasant  thing  to 
hear  different  reports  every  day.  Tlie  last  one  is,  that  Mr. 
Dalrymple  had  ordered  a  new  carriage  on  his  marriage  with 
a  nobleman's  daughter,  and  that  his  and  her  arms  were 
actually  quartered  on  the  carriage.  All  these  various  re- 
ports came  from  the  Duchess  of  Gordon,  and  she  says,  from 
what  she  learnt  through  you,  from  a  friend  of  your's,  that 
I  have  Mr.  D.  completely  in  my  power  ;  that  I  can  either 
make  him  acknowledge  me  publicly  as  his  Avifo,  or  make 
him  pay  a  very  large  sum  of  money.  The  latter  of  which  I 
shall  certainly  not  do.  1  do  not  want  money,  I  want  jus- 
tice ;  and  as  I  am  used  extremely  ill  by  him  I  shall  shew  the 
world  who  has  been  to  blame.  If  you,  Sir,  with  your  usual 
goodness  of  heart,  did  let  him  know  my  determination  in 
this  business,  and  that  I  am  to  have  the  support  of  my  bro- 
thers in  the  case,  and  unless  he  comes  forward  and  says  he 
means  to  behave  like  a  gentleman,  and  as  he  ought  to  do, 
I  wid  make  him.  A  maintenance  he  is  obliged  to  allow  me, 
whether  he  lives  with  m,e  or  not  ;  few  would  have  borne  this 
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treatment  so  lon^,  and  if  the  secret  had  not  been  divulged 
through  you,  I  do  not  believe  I  would  have  divulged  it,  for 
fear  of  involving  others  ;  but,  on  the  whole,  I  believe  I  am 
obliged  to  you.     I  have  the  honour  to  remain, 

Your  very  obedient  humble  servant, 

J.  GORDON. 

(Addressed) 

"  Samuel  Hawkins,  Esq. 

"  Grand  Parade, 

"  Brighthelmstone." 


B. 

Edinburgh,  May  9th,  1808. 
(Private.) 


SIR. 


YOUR  former  goodness  to  me  induces  me  to 
again  trouble  you  with  a  few  lines,  to  see  if  you  would  have 
the  goodness  to  let  me  know  if  there  has  been  any  accounts 
lately  from  Mr.  Dalryraple.  My  unhappy  situation  is  the 
only  apology  I  can  offer  for  the  uncommon  trouble  I  have 
offered  you,  and  which  your  humanity  has  paid  attention 
to;  any  real  friend  of  Mr.  Dalrymple's  ought  to  caution  him 
against  forming  any  new  engagement,  as  though  I  have  not 
brought  forward  my  claims  at  this  time  for  particular  rea^ 
sons,  that  is  not  to  say  I  have  relinquished  them.  That 
I  am  determined  I  never  will  do,  and  where  he  to  think 
of  forming  any  of  the  connexions  that  have  been  talked  of, 
or   ^ny    connexion    whatever,    I  will    immediately  come 
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forward  with  my  claims,  which  must  put  himself  and 
the  unfortunate  woman  in  a  most  disac:reeable  situation. 
My  idea  is,  that  he  is  not  aware  how  binding  his  engage- 
ments are  with  me,  and  though  this  says  little  for  his  honor, 
some  friend  ought  to  warn  him  of  his  situatioti.     (  ) 

I  am  convinced  he  will  force  me  to  strong  measures  ere  long. 
Pray  excuse  my  troubling  you,  but  my  sufferings  must 
plead  my  apology.  I  know  not  what  comfort  is  since  this 
cruel  business. 

I  have  the  honour  to  remain, 

Your  very  much  obliged, 

humble  servant, 

(Addressed) 

"  Samuel  Hawkins,  Esq. 
*'  Findon, 

*'  near  Shoreham, 

"  Sussex." 


C. 


EXTRACTED  from  the  Register  Book  of  Marriages  be- 
longing  to  the  Parish  of  St.  Mary-le-bone,  in  the  County  of 
Middlesex. 

The  year  1808. 
Page  494,  No.  1480. 

JOHN  DALRYMPLE,  Esq.   of  the  Parish 

of  St.  George,  Hanover  Square,  in  the  County  of  Middlesex, 
Bachelor,  and  Laura  Manners,  of  this  Parish,  Spinster, 
were  married  in  this  Church,  by  Licence,  this  second  day 
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of  June,  in  the  year  One  Thousand  Eight  Hundred  and 
Kight,  by  me, 

BENJAMIN  LAWRENCE,  Curate. 

This  marriage  was  solemnized  between  us, 

J.  W.  H.  DALRYMPLE, 
LAURA  MANNERS. 


In  presence  of 


G.  ROBINSON, 
R.  T.  NORTH, 
CHARLES  P.  MORGAN. 


The  above  is  a  true  copy  of  the  entry  of  marriage  from 
the  Register  Book  of  Marriages  belonging  to  the  parish  of 
Saint  Mary-le-bone,  in  the  county  of  Middlesex,  the  same 
having  been  carefully  copied  therefrom  and  faithfully  col- 
lated tlierewith,  this  fourth  day  of  November,  in  the  year 
of  our  Lord  One  Thousand  Eight  Hundred  and  Nine, 

By  me, 

W.  B.  CHADWICK. 
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Letters    annexed  to,  and  pleaded  in  the  Allega- 
tion given  on  behalf  of  Mrs.  Dalrymple. 


No.  16. 

(Addressed)  "  Miss  Gordon,  Braid,  near  Edinburgh." 

MY  DEAREST  LOVE,  Portsmouth,  July  19,  1805. 

I  HAVE  been  so  hurried  on  my  departure 
for  this  place  that  I  have  been  literally  travelling  for  this 
fortnight,  but  at  last  am  stationary  at  this  most  ddcctnhle 
place.     As  yet  no  convoy  is  or  for  some  days  likely  to  be 
appointed ;  and  as  I  dread  the  thoughts  of  remaining  at  so 
horrible  and  dirty  a  place,  I  think  it  very  likely  that  I  shall 
return  to  the  centre  of  all  gaiety,  London,  till  necessity  obliges 
my  departure.     I  at  present  feel  by  no  means  inclined  for  a 
Mediterranean  trip,  and  could  I  by  any  means  in  the  woild 
contrive  to  be  off  I  should  certainlymake  use  of  them.  As  things 
are  at  present  I  purpose  returning  here  in  January  or  sooner 
if  possible;  but  as  all  arrangements  of  this  nature  must  be 
liable  to  so  many  changes,  I  do  not  fix  any  precise  time  for 
my  return,  as  you  may  depend  on  my  taking  the  very  first 
opportunity  of  leaving  a  country  which  I  by  no  means  ap- 
prove of,  and  which  nothing  but  a  foolish  pique  induced  me 
to    volunteer  for;    To    add   to    all    my    misfortunes,   just 
three  days  before  I  left  London,  I  was  introduced   to  the 
Dutchess   of  St.  Alban's.         ****** 
*****         My  father  was  suddenly  taken 
ill  after   dinner    on   Monday,  and  they  were   at  first  very 
apprehensive    something    serious    might    have    happened  ; 
but  however  he  has  rallied  again,  and  they  say  better  than 
before.     He  left  this  place   the   next   morning   for   Chel- 
sea.    I    would   recommend  you   to   enclose   all   my    letters 
in  a  packet,  to  be  forwarded  to  rae  through  the  care  of 
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Sir  Rupert  George,  the  Transport-Office,  London,  -wlio  has 
more  frequent  opportunities  of  forwarding  thera  than  any 
other  person.  By  the  bye  it  is  very  extraordinary  that  I 
have  not  received  one  line  from 'you  for  this  fortnight  past, 
■which  I  attribute  to  the  letters  being  missent,  as  there  have 
been  several  letters  written  from  London  to  me  wliich  I  liave 
never  received.  I  wish  you  would  before  I  go  acquaint  me 
where  your  brother  is  likely  to  be  found,  as  I  particularly 
wish  to  meet  him.  What  sort  of  a  disposition  is  he  of,  that  1 
may  be  able  to  understand  how  to  manage  him  in  regard  to 
yourself?  *  ♦  *  *  *  * 

London  is  now  nearly  over,  the  place  is  becoming  quite  de- 
serted :  indeed  I  am  net  sorry  for  it,  as  no  one  ever  left  a 
place  with  more  reluctance  than  1  did  town ;  and  in  exchange 
have  got  into  a  vile  beastly  place,  and  on  the  high  road  to  a 
worse.  I  fear  long  enougli  before  this  reaches  you  I  shall 
have  taken  my  departure  ;  bnt  before  that  event  takes  place 
I  must  assure  you  that  it  is  my  fixed  determination  that 
nothing  in  the  common  course  of  things  shall  detain  me  there 
beyond  the  time  first  specified  ;  and  as  that  is  so  short  I  think 
we  can  only  look  forward  to  it ;  there  is  one  thing  which  I 
particiilarhy  zcish  to  caution  you  ahouty  xih'ich  is  nezer  to  give 
any  belief  to  a  tariety  of  reports  which  may  he  circulated 
relative  to  me  during  my  absence.  If  you  do  you  will  render 
yourself  eternally  miserable,  and  produce  a  breach  between 
us  which  nothing  in  this  zcorld  ever  can  rectify.  I  shall  not 
explain  to  what  I  am  alluding,  but  I  know  things  have  been 
saidy  and  the  moment  I  am  gone  will  be  repeated,  which 
have  no  foundation  zchatever,  and  are  meant  only  for  the 
ruin  of  both.  Once  more  therefore  I  entreat  you,  if  you  value 
your  peace  or  happiness,  believe  no  report  about  me  what- 
ever, unless  you  know  it  to  be  true.  This  advice  you  will 
thank  me  one  day  or  other  for — at  present  it  may  appear  harsh 
and  ill-judged,  but  time  will  prove  to  you  how  justly  1  have 
foretold  what  will  happen.  I  am  sorry  I  did  not  see  Char- 
lotte before  I  left  London,  but  in  fact  I  was  so  very  much 
hurried  with  the  preparations  and  other  troubles,  that  when 
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they  returned  I  had  no  time  to  see  them.  A  thousand  thanks 
for  the  hair.  1  have  it  most  beautifully  set,  and  shall  keep  it 
as  a  memorial  of  pleasures  past,  but  which  will  I  hope  soon 
return.  TVhi/  do  you  not  write  to  Allen  and  order  another 
riding  habit?  He  has  mij  directions  to  mal<e  whatever  you 
think  proper  to  order ;  so  it  is  your  own  fault  if  you  ever 
tcant  any  thing — and  when  I  am  in  Italy,  if  there  is  any  thing 
you  may  particularly'  fancy,  it  shall  be  sent  you.  How  is  your 
father  in  health  ?  in  temper  I  should  think  nothing  extra- 
ordinary. 

God  bless  you,  ever  dearest  Love, 
Your's, 

J.  D. 


No.  17. 

(Addressed)  "  Nicholas  Webb,  Esq.  Post-Office,  till  called 

for,  Ediiiburgh." 
R.G. 

SIR,  Transport-Office,  London,  4th  July,  1806. 

I  HAVE  the  honour  to  inform  you  that  every 
letter  sent  to  me  to  be  forwarded  to  Lieut.  Dalrymple,  has 
been  sent  by  the  first  opportunity  after  I  received  it.  The 
S5th  Regiment  is  either  at  Malta  or  Sicily  ;  but  I  have  no 
means  of  ascertaining- which.  If  you  will  send  me  any  letters 
I  will  forward  them  to  our  agent  at  Malta  for  delivery  to  him. 
I  conclude  that  Mr.  Dalrymple  is  not  in  England  from  his 
not  calling  upon  me. 

I  have  the  honour  to  be. 
Sir, 

Your  very  obedient  Servant, 

RUPERT  GEORGE. 
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No.  18. 

(Addressed)    "  Miss  J.  Gordon,  Sir  J.  Johnstone's,  Bart. 
Ballencrief,  H adding." 

Grand  Parade,  BriglithelmslonC; 
26tli  Oct.   1807. 

MADAM, 

VERY  unexpectedly  until  within  these  few  days 
only,  since  1  did  myself  the  honour  of  addressing  you  from 
Mr.  Coutts's  Banking  House,  have  I  continued  away  from 
this  place,  so  that  the  contents  of  your  several  letters  were 
entirely  unknown  to  me  until  my  return,  and  under  cir- 
cumstances apparently  so  disadvantageous  as  I  appear  to 
have  been  placed  in  one  of  them,  as  also  indeed  to  have 
relieved  you  from  a  considerable  degree  of  anxiety  on  your 
own  account,  I  should  not  have  deferred  so  long  satisfying 
you  in  your  different  enquiries;  and  reserving  all  explanations 
as  to  myself,  I  shall  begin  first  with  assurances  to  you  that 
nothing  really  can  have  been  more  groundless  than  the  extra- 
ordinary report  circulated  in  your  part  of  Mr.  Dalrymple 
being  either  previously  to  or  since  the  time  of  your  enquiring 
of  me,  being  in  London,  or  even  one  thousand  miles  of  it, 
having  continued  at  Vienna,  from  which  place  I  have  re- 
ceived frequent  accounts  from  him,  and  the  last  (making  al- 
lowances for  the  great  difficulty  of  communication)  of  recent 
date  ;  so  far  too  from  its  being  at  all  in  his  contemplation 
even  to  return  to  this  country,  that  he  speaks  decidedly  of 
its  being  his  intention  to  remain  abroad  for  two  years,  and 
appears  to  have  a  strong  inclination  to  extend  his  present 
quarters  to  a  very  considerable  distance;  having  disposed  I 
should  hope  entirely  to  your  satisfaction  of  the  groundlessness 
of  that  part  of  the  report,  it  must  be  wholly  needless  to  enter 
at  all  into  the  remainder  of  it,  unless  it  may  be  to  observe 
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that  from  the  same  quarter,  in  which  a  freedom  of  speech  ap- 
pears to  have  been  made  use  of  to  my  own  prejudice,  may- 
have  originated  that,  which  certainly  with  no  foundation  at 
all,  in  the  instance  you  allude  to  at  least,  can  be  ascribed  to 
Mr.  Dalrymple.  Now  with  regard  to  any  disclosure  on  my 
part  of  the  correspondence  which  I  have  had  the  honour  of 
holding  with  yourself,  J  beg  you  to  rest  assured  that  I  have 
been  particularly^  guarded;  butwhen  a  young  and  impetuously 
minded  character  should  on  the  first  and  only  interview  I 
ever  had  with  him,  have  declared  it  to  be  his  fixed  determina- 
tion hand  over  head,  and  with  the  utmost  violence  to  pro- 
ceed against  one  for  whom  you  had  expressed  that  affection 
so  natural  in  a  near  connection,  it  was  at  least  I  thought  ne- 
cessary to  let  him  be  informed  that  I  have  been  in  correspon- 
dence with  yourself  on  the  subject,  and  that  such  circum- 
stances had  come  to  my  knowledge  as  would  I  was  sure  pre- 
clude him  from  taking  any  such  course  as  he  proposed.  I 
however  never  produced  one  single  letter  of  your's. 

I  have  the  honour  to  remain, 
Madam, 
Your  most  obedient 

humble  Servant, 

SAMUEL  HAWKINS. 
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No.  19. 


rAddressed)  ^' Miss  J.  Gordon,  Ballencrief  House,  Hadding- 
ton."   N.  B. 


Grand  Parade,  BrigMhelmstone, 
nth  Dec.  1807. 

MADAM, 

WHEN  I  did  myself  the  honour  of  last  addressing? 
you,  although  dated  I  believe  as  above,  it  was  in  a  great  hurry 
at  an  inn  on  the  road  just  as  I  was  changing  horses,  and  in 
ray  way  on  a  very  long  journey  into  Wales,  from  which  part 
I  only  returned  this  day,  or  1  should  certainly  sooner  have 
acknowledged  your  letters  from  Ballencrief  House,  and  which 
I  very  much  wish  1  was  able  to  do  more  to  your  satisfaction  ; 
but  the  present  most  extraordinary  situation  of  this  country, 
with  all  parts  of  the  Continent,  has  effectually  indeed  cut  off 
every  sort  of  intercourse.  I  am  wholly  at  a  loss  in  what  way 
to  forward  a  letter  to  Mr.  Dalrymple,  and  he  must  be  so  much 
so  himself,  I  apprehend,  that  I  have  no  expectation  now  of 
hearing  until  matters  take  a  more  favourable  turn.  The  last 
letter  I  received  from  him  was  dated  from  Vienna,  and  it  is 
now  upwards  of  three  months  since ;  at  that  time  any  breach 
between  the  Austrians  and  this  country  was  not  in  the  least 
foreseen  by  any  of  the  English  residing  at  Vienna;  but  the 
Austrian  Minister  having  yesterday,  I  was  informed,  required 
his  passports,  the  English  will  be  without  any  place  of  refuge 
whatever,  unless  they  should  be  able  by  any  means  to  get  into 
Switzerland.  There  is  too  much  reason  therefore  to  conclude 
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?hat  even  those  English  at  Vienna  will  share  the  same  fate 
with  their  otlier  countrymen  on  the  Continent. 

In  Mr,  Dalrymple's  different  letters,  and  particularly  the 
last  of  them,  I  am  given  to  understand  by  him  that  in  place 
of  two  years,  the  first  time  limited  for  his  stay,  he  should  not 
think  of  quitting  the  continent  at  all,-  being  heartily  dis- 
gusted as  he  observed  to  me  with  England  and  its  society. 
If  any  thing  should  by  chance  take  me  into  the  North,  I 
should  in  that  event  do  myself  the  honour  of  seeing  you,  when 
I  might  probably  be  more  unreserved  than  I  am  in  writing. 
At  any  rate  I  feel  that  I  should  have  very  little  difficulty  in 
satisfying  you  of  my  having  acted  throughout  in  such  a  man- 
ner as  could  not  fail  meeting  a«  much  with  your  own  appro- 
bation as  it  would,  I  am  convinced,  that  of  Mr.  Dalrymple. 
It  is  best  for  me  not  to  mention  the  name  of  the  person  I  al- 
luded to  in  my  last,  but  I  have  the  satisfaction  to  think  that 
by  my  timely  explanation,  and  that  only  too  in  a  general 
manner,  much  mischief  was  in  all  probability  prevented;  I 
could  most  easily  defend  the  part  I  took  to  the  Dutchess  of 
Gordon,  or  to  any  of  your  own  family,  and  most  seriously 
wishing  that  1  could  prove  much  more  useful  to  yourself  or 
Mr.  Dalrymple, 

Have  the  honour  to  be. 
Madam, 
Your  most  obedient 

humble  servant, 

SxVMUEL  HAWKINS. 
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No.  20. 
(Addressed)  f '  Miss  Gordon,  Braid  House,  near  Edinburgh." 
f'indon,  near  Slioreham,  7th  June,  1808^ 

MADAM, 

JUST  at  the  moment  that  I  ascertained,  as  I  thought, 
Mr.  Dalrjmple's  being  at  Palermo,  and  was  actually  writing 
to  him  at  that  place,  having  had  a  promise  of  my  letters 
being  forwarded  from  the  Commander  in  Chief's  Office, 
who,  to  my  no  small  surprize,  should  make  his  appearance 
here  but  Mr.  D.  himself?  He  left  Palermo,  he  informed  me, 
only  six  and  twenty  days  previously  to  his  going  down  to 
me  at  Brighthelmstone,  and  finding  that  I  had  left  that 
place,  came  over  immediately  to  me  at  rny  new  residence  at 
Findon.  Great,  however,  as  my  surprize  was  at  seeing  him, 
it  hath  been  very  much  exceeded  indeed  by  my  having 
received  letters  from  two  very  pa/ticular  friends  of  his  late 
father,  informing  me  that  on  the  very  day  after  his  return 
from  hence  to  town  he  was  married  to  Miss  Manners.  It 
being,  as  I  have  already  intimated  to  you,  known  to  some  of 
his  friends,  that  Mr.  Dalrymple  had,  so  recently  to  his  mar- 
riage with  Miss  Manners,  been  with  myself,  it  was  not  all 
together  unnatural  I  felt,  (ill-founded  as  such  a  conjecture 
certainly  was)  that  it  should  strike  them  I  might  not  only 
be  privy  to,  but  even  the  adviser  of  such  a  measure  as  was 
immediately  afterwards  taken ;  and  therefore  to  do  away  the 
slightest  surmise  of  the  kind,  I  felt  it  incumbent  on  me  to 
make  assurances  to  them,  as  I  also  do  to  yourself,  that 
neither  hi  thought,  word,  or  deed,  have  I  at  all  participated 
in  itj  but  on  the  contrary  I  believe  my  advice  and  opinioa 
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were  considered  (to  use  his  own  terra)  much  too  gloomy, 
and  were  the'  means,  I  dare  say,  of  completely  deterring 
him  from  confiding  one  syllable  of  his  intenlious  in  my 
breast. 

I  have  the  honour  to  be, 
Madam, 
Your  most  obedient 

humble  servant, 

SAMUEL  HAWKINS. 


Extract  from  the  personal  Answers  on  oath  of  John 
William  Henry  Dalrymple,  Esq. 

THE  Respondent  positively  saitli,  that  the  only  time 
when  any  connection  by  carnal  copulation  <ook  place  be- 
tween them  was  on  a  night  in  the  aforesaid  month  of  May, 
at  the  house  of  the  said  Charles  Gordon,  Esq.  at  Edinburgh, 
prior  to  the  signature  by  the  Respondent  of  the  Paper, 
marked  No.  1. 


Extract  from  the  personal  Answers  on  oath  of 
T^liss  Johanna  Gordon. 

THE  Respondent  further  answering,  says,  that  she  de- 
nies that  no  carnal  copulation  did  ever  take  place  between 
the  said  John  William  Henry  Dalrymple  and  the  Respond- 
ent at  any  time  subsequent  to  the  signing  of  the  said  mar- 
riage contracts  articulate,  or  either  of  them,  or  that  the  said 
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John  William  Henry  Dalrymple  and  the  Respondent  did 
not  in  pursuance  and  upon  the  faith  of  the  said  marriage 
contracts  articulate,  or  either  of  them,  cohabit  together  as 
lawful  husband  and  wife,  or  ever  own  or  acknowledge  each 
other  as  and  for  lawful  husband  and  wife,  for  the  Respondent 
saith,  that  subsequently  to  the  written  acknowledgment  of 
marriage  bearing  date  the  28th  of  May,  1804,  they,  the 
said  John  William  Henry  Dalrymple  and  the  Respondent, 
upon  the  faith  of  their  said  marriage,  consummated  the 
same,  and  several  times  afterwards  had  the  carnal  use  and 
knowledge  of  each  others  bodies,  as  well  at  the  house  of  the 
Respondent's  father  in  Edinburgh,  as  at  his  country-seat  at 
Braid. 


FINIS. 


j\V.  i:i:c.?l;in>'.  Printer,  Cin:c,^ner  Yard, 
fcowgstc  UjI':,  Londdu, 
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